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(Testimony of Isabel Katleman) 

A. I don’t believe so. I don’t believe I questioned 
Mr. McDonald about it. I had presumed that if Mr. Fin- 
ley had been in, he would have come in to say “hello” to 
me also. 

Q. Then, that was just merely a voluntary statement, 
that you did not know whether Mr. Finley was in the 
building or not and he had gone into Mr. McDonald’s 
office, or he may have gone into Mr. McDonald’s office? 

A. Possibly, yes. [305] 

Q. Did Mr. Jaffe tell you what connection he had with 
the case? 

A. He introduced—Mr. Karp introduced him as being 
a colleague in the law office which was handling Mr. Fin- 
ley’s case. Yes; in that way. 

Q. In other words, you understood him to be one of 
the attorneys for Mr. Finley? i SCRE. 


Q. Did you discuss Mission Beach at all? 

A. I believe they asked me if I had seen it and I said, 
“Yes.” I thought it was a beautiful ballroom, and that 
was all. 

Mr. Doherty: I think that is all, Miss Katleman. 

Mr. Christensen: Thank you very much, Miss Katle- 
man. IJ believe you may be excused. 

The Court: We will take our recess now. Ladies and 
gentlemen, remember the admonition and keep its terms 
inviolate. Occupy the jury room, please. 

(Short recess. ) 

The Court: All present. Proceed. 
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called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: State your name. 

The Witness: William McDonald. [306] 


Direct Examination 


By Mr. Christensen: 

©. Commonly, Billy, isn’t it? A. Wes sie 

Q. Billy McDonald. Your business, occupation or pro- 
fession, sir, is what? 

A. Iam now the head of the band department of the 
Frederick Bros. Agency. 

Q. What is the business of Frederick Bros. Agency, 
sir? 

A. It is a booking agent representing various bands 
and artists throughout the country; a nation-wide organ- 
ization. 

©. For what period of time have you been so em- 
ployed, sir? 

A. 1 was with them for about 8 months and left for 
about 5 weeks, and I went back with them in February, 
last year; so I have been with them practically a year 
solid since returning to the Agency. 

Q. During that five weeks’ period you were employed 
by whom? A. Mir Biniey. 

Q. What were your duties as such? 

A. My capacity was to manage two ballrooms which 
he had, and also to buy talent for the same. 

©. Which ballrooms are you referring to, sir? 

A. Trianon ballroom in San Diego and the Mission 
Beach [307] ballroom at: Mission Beach: ’ = 


Music Corporation of America, etc., et al. S2e 
(Testimony of William McDonald) 


QO. When you went to work for Mr. Finley in Feb- 
ruary, as I remember it, in 1945—is that true or not? 

A. I believe I left Mr. Finley in 1945. 

QO. Yes. And was it the month of February or was it 
some other month? I am not quite clear on that. 

A. No. I went to work with him about four or five 
days prior to the first of the year, if I remember right, of 
1945, and continued with him for a month. 

QO. I-see. During the time you were with him did you 
make attempts or any attempt to book any band or or- 
cheswamuen Vi C. A. or with M. C. A.? 

mes: 

©. When was that, sir? The first one let us take. 

A. Well, as far as the bands, our first attempt was 
not at a band. I believe it was an attraction, because we 
were told we couldn’t have bands. 

©. Becatise you were told you couldn’t have bands. 
Who told you that? 

A. Well, I phoned Mr. Bishop and Mr. Bishop said 
that Mr. Daillard got the first choice of the bands. 

©. When was that, sir? 

Mr. Doherty: Would you lay the foundation of time 
and persons present? 

Mr. Christensen: That is what I am asking him about. 
[308] Thank you, Mr. Doherty. 

Q. When was that, sir? 

A. Just after I went onto the payroll of Mr. Finley. 

Q. Will you relate all of that conversation you had 
with Mr. Bishop on the telephone at that time, sir? 

A. Asa matter of fact, the conversation, I was trying 
to line up-a series of bands for Mission Beach for the 
collting .year, prior to our opening, or, rather, our full 
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week opening for the summer, which I believe was around 
May 18th or 11th, something like that; and I wanted 
to get some weekend bands. Mr. Bishop related to me 
that he could not give us weekend bands at that time; 
that Mr. Dailard had first choice on all bands; if there 
was anything left over, why, he would submit them to us. 
That was the gist of our conversation. 

QO. And when did you next talk with anybody con- 
nected with M. C. A. ? 

A. Mr. Finley and I went in to try to buy some 
attractions, into the Music Corporation of America. The 
exact date I don’t remember. 

©. When you say “attractions” what do you mean by 
attractions, sir? 

A. Well, I mean somebody that is of a national prom- 
inence, or that we think is of national prominence, that 
might mean profitable sales transactions. In other words, 
we buy them and we think they will bring enough money 
{ 309] in the door to make a nickel, also. 

QO. Let us put that in another way, then. There is a 
difference, then, [ take it, between orchestras or bands and 
attractions; is that true or untrue? 

A. Well, when you have a place of entertainment, 
there’s two things that will draw people in the front door: 
either a band of national prominence or an artist of 
national prominence. 

Q. And you then say you went with Mr. Finley to 
the office of Music Corporation of America in an attempt 
to secure some attractions? ee Yes: 

Q. Please tell me when that was, sir? 

A. Well, the exact date I can’t remember. It would be 
sometime in January, when I was under the salary of 
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Mr. Finley and accompanying him on his business trips 
more or less. 

Q. To whom did you speak there of the M. C. A. ? 

A. We went into Mr. Burnet’s office. 

Q. All right. Was there any person other than you 
and Mr. Finley and Mr. Burnet present, sir? 

A. Mr. Ken Later was called. 

The reporter: Mr. Later? 

The Witness: Mr. Ken Later was called in. 

Mr. Doherty: L-a-t-e-r, Mr. Reporter. 

Q. By Mr. Christensen: Now, will you tell me what 
was [319] said and what was done on that occasion, sir? 

A. Well, we had taken it for granted that due to the 
existing circumstances at that time, that being very few 
bands available due to the war conditions, that we would 
have to turn around and buy attractions to bring people 
into the ballroom; in other words, individual personalities, 
such as screen stars, recording stars, et cetera. So we 
went in to try to make a deal with Bonita Granville and 
the King Sisters, I believe. [311] 
That is with Barnet? 
Mipwbatiet, yes. 
©. And Mr. Later was present, however? 
A. Mr. Later was called in because I believe he was 


Q. 
A: 


in the acts department at that time. 

QO. Now, go ahead, tell us what was said and done, 
please. 

Mr. Doherty: May I interrupt for a moment? The 
charge in the complaint is the monopoly of bands. Now, 
we are going into the field of attractions, and there is no 
issue in the case respecting attractions or any monopoly 
or restraint of trade in respect to attractions. I am not 
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going to press it, but I am making the suggestion to your 
Honor that it is objectionable, it seems to me, and not 
within the issues of the case. 

The Court: I think we should groove the case in the 
issues that are framed by the pleadings, Mr. Christensen, 
and these questions should be directed to the witness to do 
that very thing. 

Mr. Christensen: Would your Honor let me invite 
attention to the fact that we do set forth in, I believe, the 
complaint, but certainly in the motions that have here- 
tofore been heard concerning the King Sisters booking, 
and the other one? 

The Court: That is true. There is an evidential 
feature [312] brought into the case on pre-trial, and at 
other periods in the history of the litigation, but the issue 
that the jury will be called upon to determine will be that 
of bands. 

Mr. Christensen: It was for the purpose of showing 
the existence of the conspiracy by circumstantial evidence, 
your Honor. 

The Court: I don’t know just how far the rule of 
similar acts would go in a civil action of this type. I think 
we Should confine it. | am not speaking now of the specific 
designation of so-called attractions other than bands that 
have been discussed between counsel and the court at 
pre-trial conferences, but so far as the issue to be deter- 
mined by the jury is concerned, it would be confined to 
the band issue. It may be that the rule that is generally 
applicable in alleged conspiracy cases as to the introduc- 
tion of similar circumstances would be applicable here, 
but, after all, the issue on that phase of the case will be 
the issue of an alleged conspiracy with respect to name 
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bands. I am not going to permit too much deviation. As 
I recall, that was a general question. Will you read the 
question, please? 


(The record was read.) 


The Court: I think the other reporter probably has 
the original question. 

Mr. Warne: May I suggest what it was, please? 

fiiner@omt: Yes. [313] 

Mr. Warne: It was that they went and tried to get 
Granville and the King Sisters as the attractions. That 
was the entire question. 

The Court: Yes, that is too broad a question. I don’t 
recall anything about the Granville incident in the pre-trial 
conferences. 

Mr. Warne: There was none. 

The Court: I specifically recall the King Sisters. 

Mr. Christensen: May I refer to the affidavit in op- 
position to the motion for summary judgment? 

The Court: I am not going to consider those, so far 
as the jury is concerned. 

Mr. Christensen: All right. May I have a moment, 
then, to check our complaint ? 

The Court: Yes. The fifth allegation is the one. 

Mr. Christensen: Page 6 of the complaint, sub-para- 
graph or paragraph (d) has to do with the King Sisters. 

The Court: Yes. I am clear on that. I am not speak- 
ing of that. 

Mr. Doherty: As your Honor says, that is merely 
evidentiary. 

The Court: 1! think we will confine it to the issues 
and not permit the jury to deviate from the groove that 
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the litigants have prescribed in the pre-trial conferences. 
Objections sustained. [314] 

Mr. Christensen: May I inquire concerning the King 
Sisters, the conversation concerning that? 

The Court: I think that is within the expanded situa- 
tion that is disclosed by the pre-trial conferences. 

Q. By Mr. Christensen: Mr. McDonald, in giving 
the conversation there and telling what was done, I want 
you to confine it to the conversation had, if any, concern- 
ing the King Sisters and bands, or, bands and orchestras. 

A. Well, concerning the King Sisters, a price was set 
for their appearance— 

QO. Wait, please. You can help us better if you will 
give us the conversation. Before you do, tell me this: 
You have already said the name of Bontia Granville came 
up. Was that just incidental, or was it something more 
than that? You can atswer that Yes’ or “No.7 Was 
it just incidental? 

The Court: How would he know? 

The Witness: It was a supposition, yes. 

QO. By Mr. Christensen: Now, will you confine your 
conversation there and omit any reference to any con- 
versation concerning Bonita Granville, and limit it to 
conversations concerning the King Sisters, bands and 
orchestras. 

A. A price was set for the appearance of the King 
Sisters. 

Q. Who set that, sir? A. Mr. Later a) siti 
Q. What did he say? 

A. Well, he mentioned a price for the two parties 
concerned. We are forgetting Bonita Granville, so we are 
with the King Sisters now, and a price was mentioned, 
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I don’t know whether you want me to mention the price, 
and I thought it was a little too much. 

Q. Just tell us what was said, and just limit it to the 
King Sisters. 

A. They wished $1500.00 for the King Sisters. I said 
it was too much. However, Mr. Finley overruled me, and 
that was as far as I knew on that one thing until I was 
told at a later date. 

Now, so far as orchestras were concerned, we asked 
Mr. Barnet about the orchestra situation. Mr. Barnet said 
he would check into the validity, if any, or if they had 
a contract in force with Mr. Dailard he didn’t know, but 
would check into it, and try to help us on the situation 
of securing bands. 

Q. Did he say you could have the King Sisters for an 
engagement at Mission Beach? 

A. In that conversation I did not hear him say they 
could. 

Q. Was there any further conversation at that time, 
concerning bands and orchestras? 

A. We went to lunch and— [316] 

©. Permit me to interrupt you. (oY cc 

QO. When you say “we” who is “we’’? 

A. Mr. Barnet, Mr. Finley, myself, and another party. 
I can’t remember exactly who it was. I think a Mr. 
Thayer come over and joined us. I am not quite sure 
whether it was Mr. Thayer or Mr. Howard. I don’t recall. 


©. That was at the Copper Kettler Tove NACE, 
Q. That is the name of a restaurant in Beverly Hills? 
A. That’s right, 
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Q. And at that place there was some conversation, 
was there, sir? 

A. The conversation was to the effect, Larry said, 
“Can I go out and buy the bands direct?” 

Mr. Barnet said, ‘““There is no way for us to stop you 
from doing that.” He said, “However, all contracts will 
have to come through us, as we have them under manage- 
ment contracts.” That was just about the gist of the 
conversation, as I can remember it. 

OQ. Was there any band leader present at that stage 
of the proceedings? 

A. As we walked up we ran into Jan Garber. 

Q. What, if anything, happened with reference to 
hime 

A. If I remember right, Larry said, Mr. Finley said, 
[317] “Can I see Jan?” And Larry said, “Wait until 
later.” Now, I am not quite sure of that conversation. I 
think that is about the gist of it. 

©. You say that Larry Barnet said that to Mr. Fin- 
ley? PY corecite 

©. Did you have any further conversations with any 
of the defendants? 

A. No, I don’t believe I did, with the exception, as 
I have quoted before, of asking Mr. Bishop for bands. 

©. When did you do that next, sir? 

A. I say it was sometime during the month I was 
working for Mr. Finley. 

Q. How many times did you ask him for that? 

Fee just asked him once. Then we let it covat that 

©. Have you sold any of the Frederick Brothers bands 
to Mr. Dailard? 

A. «As an agent of Frederick Brothers? 
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QO. Yes, sir. 

A. Yes, I have sold them to—while I have been in 
the office, two bands have been sold to Mission Beach, 
Veo de 

Q. They are? 

A. Ina Rae Hutton and Georgia Auld. 

QO. When was that, sir? 

A. Ina Rae Hutton when I first came with the com- 
pany. [318] It is about a year and three-quarters, a year, 
or a year and a half ago. Georgia Auld about three or 
four months back. 

Q. Did you make those bookings directly with Mr. 
Dailard? 

A. I tried to make them directly with Mr. Dailard, 
and Mr. Dailard told me I would have to see and call 
Mr. Bishop as he was handling the Pacific Square. 

Q. Now, during the year 1945 can you tell us how 
many name bands Frederick Brothers Agency had here 
available to ballroom operators in the San Diego area, sir? 

A. I think Mr. Shea answered that question yesterday 
by saying we didn’t have any name bands. 

Mr. Doherty: I think the witness should speak from 
his own knowledge. 

QO. By Mr. Christensen: I want you to speak for 
yourself, John,—or Billy, I mean. 

The Court: Let’s address these witnesses properly in- 
stead of by the familiar terms. 

The Witness: Will you repeat the question, please? 

Q. By Mr. Christensen: Will you answer that ques- 
tion for yourself, sir, rather than’ by reference to Mr. 
Shea? 
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The Court: We will have the original question read, 
please. 


(The question referred to was read as follows: 


“Q. Now, during the year 1945 can you tell us [319] 
how many name bands Frederick Brothers Agency had 
here available to ballroom operators in the San Diego 
aiea, cit ©” ) 

The Witness: A. The name band category or, rather, 
as I would define a name band, frankly, I don’t believe 
we have had any real name bands available. We have had 
many semi-name bands such as play at the Pacific Square. 

©. By Mr. Christensen: By the way, in your book- 
ings there of those two bands with Mr. Daillard, did 
you have to split commissions? PemeeGes: 

Q. With the Music Corporation of America? 

oes. 

Q. Now, then, you recall giving a letter to Mr. 
Finley under date of September 14, 1944, do you not, sir? 

A. The date I don’t remember. I know I sent him 
many letters. 

Mr. Christensen: If I may have the letter, please. 

Mr. Doherty: Here is another photostatic copy, and 
so far as I am concerned, you may use it. 

The Court: You can use it if you both agree that it 
is a copy. In changing clerks here there is sometimes a 
little confusion. 

Mr. Christensen: You agree I may use this photo- 
stat instead of the photostat which the clerk has marked? 


[320] 
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Mr. Doherty: Yes, it is agreeable to me. I think 
the reporter has temporarily mislaid the original. It is 
not here on the clerk’s desk. 

The Court: We will probably find it during the recess. 

Mr. Doherty: It is agreeable with us if Mr. Christen- 
sen uses his copy. 

The Court: Yes. The clerk will follow these exhibits 
and see that they are here. 

The Clerk: I think that one is out in the reporter’s 
rooni. 

The Court: Will you locate them and see that they 
get back on your desk? 

Wnes@lencs Yes. 

Q. By Mr. Christensen: The signature ‘Billy’ on 


this letter written on the stationery of Frederick Bros. 
Agency, Inc. under date of September 14, 1944, and 
which is a photostatic copy of the original, just as is 
Defendants’ Exhibit D,—there appears a name written on 
it “Billy” over the typewritten name “Billy McDonald.” 
Is that your writing, sir? A Yes sie 

©. In that letter you state that you have available a 
certain list, or, a list of certain orchestras, Lawrence 
Welk and his Champagne Music. Are you familiar with 
that band? [321] A, eS Sie, 

Q. Was that available for any operator in the San 
Diego area during 1945? 

A. Not, it was not available. 

Q. Is that a name band? 

A. It wasn’t a nationally-known name band. It was 
a regionally-known name band. 
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Q. Was Ina Rae Hutton and her famous orchestra 
available on the West Coast, particularly in the San 
Diego area, during the year 1945, sir? A vee 

©. When was that? 

A. Ina came out to—let me see—1945? 

Q. Yes, sir. 

A. Yes, she would have been available. I don’t know 
the exact date she brought her band back into town, 
played a few one-nighters and broke the band up, but 
she would have been available for any dates we had be- 
fore she broke the band up. 

Q. Would you say that is a name band? 

A. From the price received, I think it is acceptable 


as such. 
Q. And George Paxton, was that available here? 
A. During 1944 he wasn’t available. Let me see. 
QO. 1945? [322] 
A. 1945 he was not available, no. 
Q. Milt Britton, was he available? 
A. He was available, and he played here. 
Q. Where did he play? 
A. He played my entire territory, which is eleven 


western states. 

©. Was he available to San Diego? 

A. He would have been. 

Q. What do you mean by “would have been”? 

A. Well, if I had an occasion to book him down 
there, he would have been. 

Q. Was he a name band or is a name band? 

A. He was known in theatres, but he wasn’t a name 
band with dance people. 
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Q. You said in your letter you would like to do busi- 
ness on an exclusive basis. Were you referring there to 
bands or orchestras, sir? 

A. May I read that paragraph? 

Q. Surely. 

(The document referred to was handed to the witness. ) 

Mr. Doherty: Let the record show, Miss Reporter, 
he is reading from Defendants’ Exhibit D. 

The Witness: Now, will you repeat the question, and 
maybe I can answer it. 

Mr. Christensen: Will you read it, please? [323] 

(The question was read.) 

The Witness: A. I was referring to only attractions. 

Q. By Mr. Christensen: The word “attractions,” as 
you have used it here, sir, means what? 

A. Individual personalities, small groups of national 
prominence through the medium of recordings or radio, 
stage and screen. 

The Court: Read that answer, please. 

(The answer was read.) 

The Witness: Who have gained national prominence 
through the recordings. 

Q. By Mr. Christensen: Does that refer to orches- 
tras and acts or singers, or does it refer to just one of 
those groups? 

A. It does not refer to orchestras. 

Q. By the way, so that we will have it clearly in 
mind, when you use the term “name band,” what do you 
mean by it? 

A. Well, a name band is an orchestra that has gained 
national prominence through a certain style of music or 
certain individuality about the person fronting the band 
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that has caused most people in the country to become 
curious about what it is, and therefore people go to see 
the band work; more people go to see one band work than 
they would another band. In other words, one band will 
draw more people than the next band, and the band that 
will draw five or six thousand dollars [324] a night can 


be assured it is a name band. 


©. Would it be a fair statement to say that by reason 
of advertising of the particular band that it has become 
a name band, if the advertising is nation-wide? 


A. Not necessarily. 


Q. When I said “advertising,” through the making of 
records or playing of radio programs or other forms of 
exploitation? That is what I had in mind when I said 
“advertising.” Is that a fair statement or not, Mr. 
McDonald? 


A. Well, if a band has been on a national radio show, 
has made motion pictures in which they have been featured 
and not just a background, but have been featured on 
the screen billing, and if they have made one hit record, 
to be followed up by another hit record, to be followed up 
by another hit record, I believe you can consider them a 
name band. 


©. Now, then, in the year 1945 how many name bands 
did Frederick Bros. Agency have available to ballroom 
operators in the San Diego area? 


A. In my definition of a name band I would say we 
had one name band, and upon call we had a very long 
list of semi-names. 
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Q. Mr. McDonald, can you tell us how the booking 
is done of bands into ballrooms? Give us the outline, as 
to the manner in which that is done, sir. [325] 

A. Well, are we speaking of one band in particular? 

Q. No, tell us generally. 

A. Well, generally it 1s by—if you have what you call 
a name band, why, you can phone the gentlemen up and 
they will make room for the band to play, because they 
know it will be a money-maker for them. 

Q. In other words, you would phone a ballroom op- 
erator? 

A. That’s right, and tell them when the band will be 
available, and if it is a name that big, they will make 
room for it. 

Q. Now, you have already told us “nationally-known.” 
Does that mean they travel about? ey C5: 

©. Let’s take the band in some other part of the 
country. That is correct, the bands do travel cross- 
country, do they not? Big TEES ile. 

QM. All right. Let’s start them some place in the East, 
or Middle West, or way down in New Orleans, and bring 
them west and show us how you do it. 

A. If you have a booking out here on the West Coast 
for a band, a location engagement for six or eight weeks, 
and they are leaving another locality, say New Orleans, 
they might have a 21-day layoff period. Now, if the band 
leader wants to pick up some money, he can play a series 
of one- [326] nighters, that is, play a different engage- 
ment every night on the way to his location engagement. 

Q. You make those bookings, do you? 

A. Well, from New Orleans it would be handled from 
my Chicago office until it got to Texas or Denver, and 
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I would pick the band up and bring it to the location 
engagement. 

Q. Tell me what you mean by “I would pick it up’? 

A. Each office has territories, so my Chicago office 
would—say I picked it up in Denver, they would book it 
up to a certain day, within 300 miles of Denver, and then 
on the following day I would attempt to book it in Den- 
ver, and on succeeding days at other places to bring it into 
my location engagement, which I had succeeded in getting 
for them. 

Q. Do you go there personally to do that? 

A. It is all done by phone calls, wires, and letters. In 
fact, I do business with lots of people I have never met. 

Q. Do you have contracts in support of these commit- 
ments or not? 

A. Well, I have even deviated—usually the office 
procedure is to have a wire of confirmation; after you 
make a deal on the phone, have the buyer send a wire of 
confirmation. But I haven't asked for a wire of confirma- 
tion in about seven or eight months, because if the people 
don’t play fair with me, I don’t play fair with them, be- 
cause their word [327] is their bond and my word is 
my bond. 

QO. What about remittances? How are they handled? 

A. We usually ask for a 50 per cent deposit on a name 
band. We send a telegram, or, rather, send a contract 
prior to the band’s appearance, and the promoter sends 50 
per cent as a deposit of the price for the night, whether 
it be in cashier’s check, money order, or personal check. If 
we recognize the promoter we let him send a personal 
check. 
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Q. From wherever the ballroom operator happens to 
be located,— A. Yes, sir. 

QO. —to your office in Beverly Hills? 

Eeces Sit. 

Q. Now, during the war-time bands also traveled by 
air, didn’t they? ie Yes: 

Q. Tell us about that. 


A. Well, during war-time there was an emergency 
existing where it was impossible at times to secure trans- 
portation by the medium of train or bus, due to the move- 
ment of troops, et cetera. So in order to co-operate with 
the Army and Navy morale, where the morale officers 
might have a very big problem in having a group of men 
living up in the hills, far away from everybody and seeing 
no one but each other, and away from their families, and 
not being overseas as they wanted to [328] be, most of 
them, it became increasingly necessary to move bands by 
Army and Navy transportation. So we co-operated in 
every way, and in lots of instances we would give them 
a band free, or we would make them pay if it was neces- 
sary to travel the band a further distance than prescribed 
by the International Musicians laws. 

Q. And the booking agencies arranged that transpor- 
tation? 

A. We co-operated with the Army and Navy, yes. 

Q. And got them to furnish the transportation for 
the bands? A. Yes, sir. 

The Court: Mr. McDonald, did you say “Interna- 
tional Musicians laws’’? 

The Witness: It would be the American Federation of 
Musicians. 
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Q. By Mr. Christensen: That was the general prac- 
tice among the agencies, was it, sir? 

A. Yes, we all did it. It was more or less a matter 
of co-operating with the Army and Navy. 

Mr. Christensen: You may examine, Mr. Doherty. 


Cross-Examination 


By Mr. Doherty: | 

©. Mr. McDonald, you know somtehing about the 
operation of that famous band known as the Billy Mc- 
Donald band? [329] 

A. I was familiar with it. 

©. You were the band leader, were you not? 

A. Yes, sir. 


©. And you played here and in other sections of the 


United States as a band leader? ee Y CSyecins 
Q. You are known as the Billy McDonald band here 
and across the country? A. No, sir. 


©. Didn’t you play in other sections than Los An- 
geles? 

A. J played in Seattle, San Francisco, Shreveport, 
Louisiana, and back to Los Angeles, and then I went to 
Honolulu. — 


Q. And it was known as the Billy McDonald Band? 

A. That’s right. 

©. And you were the leader? A. That’s right. 

©. You were quite proud of it, weren’t you? [330] 

A. That remains dubious. Individually, yes; commer- 
cially, no. 


Q. Were you with Mr. Finley when Henry Busse was 
engaged? i Vest sir. 
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Q. On what date was that? 

A. I believe most of the phoning took place from my 
office a couple of months or about six weeks prior to my 
going with Mr. Finley. Now, I won’t say for sure, but 
I believe that was it. 

Q. Six weeks before you went with Mr. Finley? 

A. Yes, sir. 


Q.: That would be along about, then, the middle of 
November ? 


A. I won’t say definitely. Let’s say approximately. 

Q. You were with Mr. Finley in the latter part of 
December, 1944? 

A. Well, I can explain better by saying that Mr. Fin- 
ley started to buying attractions as soon as he secured the 
lease on Mission Beach. If you could tell me when he 
secured the lease, then it was after that. 

Mr. Doherty: I think that November the 8th the lease 
was awarded, was it not? 

Mr. Christensen: I believe that is correct, sir. 

©. By Mr. Doherty: November the 8th, 1944, was 
approximately the date that Mr. Finley secured the lease. 
He began buying attractions immediately thereafter? 

A. He began trying to attempt to set up his opening 
day. [331] 

Q. Then was it immediately after that he began con- 
versing with Henry Busse? 

A. I wouldn’t say immediately after. The first thing 
he had to do was to fix up the park. After he got that all 
out of his mind, then he started worrying about his at- 
traction for opening. His opening attraction, that was 
his big problem. —_ | | 
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Q. After he got the lease, the first thing he concen- 
trated on was remodeling the park? 

A. <A complete remodelization of the whole park. 

QO. How long a time did that take? 

A. I would say that took his time, setting plans, for 
about a couple of weeks: and then, after that, intermit- 
tently, why, he was on it all the time. 

©. Then, would you say it was a fair statement to 
say that Mr. Finley began about December the Ist, 1944 
to take an active part in arranging for attractions, bands 
for his Mission Beach? 

A. Well, I would say he levelled off about a week 
before that and really started trying to get attractions 
for Mission Beach. 

©. Was that about the time he commenced conversing 
with Henry Busse about engaging him for the Mission 
Beach? 

A. The picture was that he attempted to get attrac- 
tions from every agency that was of national prominence 
—not attractions—I would say a name band. [332] 

©. Now, if you remember my question, was it then 
around about December Ist that he attempted or started 
negotiations— 

A. No;'the latter part of November. He immediately 
started trying real hard when he found out it was going 
to be a difficult problem. Before that he had made in- 
quiries. 

Q. When did he begin to contact Henry Busse through 
your office or otherwise? 

A. He never contacted Henry Busse through my office. 
He did not have an office in town, and we gave him some 
office space and let him use it. 
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And he telephoned from your office? 

Yes, he did. 

To Henry Busse? 

He telephoned to the agent of Henry pie 
And when was the deal closed that Henry Busse 
was to appear at Mission Beach? Give us the date as near 
as you can. 

A. I believe about—we finally, through a series of 
events and through a big hunk of money, got Mr. Busse 
to appear about four weeks before, I believe, the official 
opening of the ballroom was. 

Q. The official opening of the ballroom was February 
the 3rd, 1945. 

A. Was that it? I don’t know. [333] 

Mr. Doherty: That is agreed, is it not? 

Mr. Christensen: That is, sir. 

Q. By Mr. Doherty: And then, you would say about 
January the 5th or 6th, 1945, that he finally closed the 
deal with Henry Busse to open? 

A. When he was told that was the only band that was 
made available to us, and I don’t know what bands were 
available. 

Q. Now, you have had long experience in booking 
bands, have you not? 

A. No, sir; I have not. 

Q. Well, you have learned something during the past 
year in that respect. 

A. I have learned a lot. 

Q. And you just can’t push a button and get a band 
on a day’s or week’s notice, can you? 

A. You can get it on a 30-day notice. 

©. Depending upon the band? A. Yes. 


1 PIO >O 
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Q. These bands of prominence travel about the United 
States on bookings, do they not? Is EB. 

©. And when they are making long trips, like from 
the East Coast or the central states into the Pacific Coast, 
they must be assured of an engagement long enough to 
pay the expenses of the trip here to this point and back 
again, do [334] they not? 

A. That is usually the procedure. 

©. And when you have one of your bands on the East 
Coast or middle west, and you want to bring that to the 


West Coast, you must book them up for a period of weeks 


as an inducement for them to come? Ce Cs 
©. And that takes time, doesn’t it? 
A. It is according to how big the attraction is. 
Q. I am speaking now about a band. 
A. Or how big the band is—I will follow it through. 
©. Well, take a name band of 20, 25 or 30 pieces. 
A. Well, I don’t know how other offices work, but I 


know that we try to keep an equal number of bands in 
each territory with my organization, so that each office 
will have approximately the same income, if possible. 

©. But it takes time, does it not—sometimes weeks 
to line up a territory for a band in your area? 

A. Well, a tour of one-nighters, it is according to how 
long the tour is. If you only have 14 or 15 days, the 
thing should be tied up in about 8 days. 

Q. That is one-nighters? A. Yes, sir. 
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Q. But where you are going to have a band to come 
and play at one place for a week, and then another place 
for a [335] week, and then another place for a weekend, 
that is, Friday, Saturday and Sunday, and then another 
place for a week, up and down the Coast, how long a time 
does it take to make those bookings, starting out from 
scratch? 

A. What kind of a band, a name band or a semi-name 
band? 

Q. Yes; we are only talking about bands here. 

A. A name band, you book—well, if a band is coming 
out to do a picture, you usually have about a 45-day notice 
on a picture. 


Q. Yes. 


A. At which time you immediately start bringing the 
band out and, as gracefully as possible, getting out of 
contracts you have with other buyers, because you have 
already protected yourself by the 45-day clause of can- 
cellation. 

©. That is a moving picture engagement. That is a 
name band. Now, what about a dance hall engagement; 
how much time must you have to line up a booking or a 
tour of a name band in your territory from Denver west, 
where you will keep them engaged for a time which will 
warrant you, as their agent, and the band leader, as the 
employer of the band, to come from the East Coast to 
the West Coast? 
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A. Well, having dealt with most semi-name bands, I 
would say a name attraction—let’s see; I will go back 
out—a name attraction, usually two months ahead of the 
thing. 

Q. About two months ahead? [336] 

A. Six weeks to two months. 

QO. Yes. 

A. Or you are not a very good operator. 

©. Can you tell us—and I want to use this next 
minute on this—when the band passes from a semi-name 
band into the prominence of a name band, just when that 
occurs? 

A. Well, I think the best authority on that are the 
buyers. When you find every buyer in every part of the 
country wanting the band at the same time, then you have 
a name band. 


Q. That is the determining factor? 

A. That is one of the determining factors, the most 
important, I believe, from my point of view. 

Q. That is when the buyer wants the band very 
badly— 

A. When a group of buyers want the band; in other 
words everyone is clamoring for the band, then you can 
be assured that you have a name band. 

Q. That is a name band. You have answered that 
question so promptly, | will take you on one more. You 
spoke about bands becoming name bands because they are 


on radio. Now, some of the bands that are on the radio 


Music Corporation of America, etc., et al. 347 


(Testimony of William McDonald) 
are not dance bands, are they, and they have national 
prominence? 

A. Well, the words “national prominence,” I would 
have to know. There are lots of bands on the air that 
you could ask anybody who they are that is even musically 
minded and [337] they wouldn’t know, although they are 
of some prominence, radio prominence. 

Q. But aren’t there some bands on the air that are 
not dance bands? A. Yes. 

Q. And they may have national prominence? 

A. I would say maybe about ten per cent of the bands 
on the air might have national prominence. 

(OMe eave on the air? 

A. In the present day. 

The Court: I think we will recess now, gentlemen. 

The Witness: All right, sir. 

The Court: Two o’clock this afternoon, ladies and 
gentlemen. 

Mr. Christensen: 2:15. 

The Court: Oh, pardon me just a minute. Mr. Chris- 
tensen did ask yesterday. He said he had another appoint- 
ment. So, if you are here at 2:15, but please be here at 


2evotietez320 or 2:17. 


Please remember the admonition in the mantime. 


(Whereupon, a recess was taken until 2:15 o’clock p. m. 
of the same day.) [338] 
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The Court: All present. Proceed. 

I guess I am the one that should apologize. Isn’t that 
right? It is now 2:25. 

Mr. Doherty: Mr. McDonald, will you take the stand 
again, please? 


WILLIAM McDONALD, 


called as a witness by and on behalf of the plaintiff, 
having been previously duly sworn, resumed the stand and 
testified further as follows: 


Cross-Examination (Continued) 


By Mr. Doherty: 

Q. Mr. McDonald, I believe you had answered the last 
question. You testified in your direct testimony respecting 
the splitting of commissions. Do you know the Orrin 
Tucker band? A. Yes. 

Q. I believe that was a band that was represented by 
your company, and they wanted to go to the M. C. A.? 

A. That was before I was affiliated with the company. 

Q. Before your time with the company? 

Pee Yes. 

OF That was a band upon which you are splitting 
commissions now, is it not? [339] 

A. To my knowledge, no. 

Q. To your knowledge, no. You mean that you do not 
know whether they are or are not, or, they are not? 

A. To my knowledge, Music Corporation of America 
has the Orrin Tucker band under exclusive management 
contract. 
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Q. And do not split commissions with you? 

A. Not that I know of, no. 

Q. You haven’t had occasion to check the arrange- 
ments made between M. C. A. and your company with 
that band? 

A. No, I have had no occasion at all. 

Q. In other words, it is possible that you are splitting 
commissions and you would not know about it? 

A. Very possible. 

Q. Mr. Christensen spoke to you, or, rather, asked 
you on several occasions about bands available in the 
San Diego area in 1945. You never kept bands in what 
is known as the San Diego area at any time, did you? 

A. A traveling band is a traveling band. They should 
be made available when requested, if you can make it 
available when it is requested; or, you can request that 
they book the band and make sure that you deliver the 
band. 

Q. Yes. Your area is west of Denver? 

A. Right. 

Q. And you did have bands west of Denver that were 
available for use in 1945 by Mr. Finley at Mission Beach 
that [340] he did not use; isn’t that right? 

A. No, it is not correct. 

Q. I thought I understood you to say this morning 
that you had some bands that were not placed at Mr. Fin- 
ley’s Mission Beach in 1945? 

A. No. We didn’t—so far as I can remember, 
during the summer of 1945 Mr. Finley was very well 
booked up with top semi-names and name bands, and there 
was no opening during the summer for anybody else to 
get in. I believe. I think I am quoting right. And at the 
time I had nothing available anyway. 
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Q. In other words, knowing that he was booked fully 
during the spring and summer of 1945 you didn’t route 
any of your bands so they would touch San Diego? 

A. I had a request for a name band, the band of 
Georgie Auld, whom I could not deliver to him. 

Q. That was the only exception? 

A. That would be the only exception. 

Q. That was a pretty good band, wasn’t it? 

A. I thought it was a good band. 

Q. During the— I might go back a minute to clarify 
it. While you were there in your capacity as manager, 
the arrangement was that you were going to operate at 
Mission Beach during February, March, and up to May 
11th on a two-night-a-week basis, was it not? [341] 

Eee that is fight 

©. Then beginning May 11th on up through and to 
probably October you were going to operate on a five- or 
six-night-a-week basis? 

A. You must understand that was a proposed schedule. 
I left him after a month. 

©. When you left in early February, 1945, how far 
ahead did Mr. Finley have bookings on the two-night-a- 
week engagements up to May 11th? 

A. He had intermittent bookings through. 

Q. He had what? 

A. He had bookings spaced on through, when they 
were available, and he had some holes to fill in. 

©. He had some holes to fill in? 

A. Yes. In other words, he had, say, the first and 
second weeks booked, and he had the third and fourth 
weeks booked, and then he had the fifth and sixth open. 
[342] 
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Q. And then, later, he filled in the entire summer en- 


gagement? Ee Yes. 

Q. During that period your company furnished him 
with Wingy Manone? Tey, NAGE, 

Q. That was on February 17th and 18th? 

A. The dates I couldn’t vouch for. 

Q. How is that? 

A. He did play for Mr. Finley. 

Q. And then, later, on March 10th and 11th, you 


furnished him with Ada Leonard? A. Right. 

Q. On March 31st and April the Ist you furnished 
him with Carlos Molina? 

A. J am not vouching for the dates, but Carlos did 
play there. 

Q. Without vouching for the date, you also furnished 
him with a band known as the Chris Cross? 

A. Yes, sir. 

Q. And also with Pinky Tomlin? 

A. Ican’t remember whether Pinky played the Beach. 
He did play at another ballroom that Mr. Finley has under 
control. 

Q. And other engagements were furnished by other 


[343] agencies? Bo MOSS Site, 
Q. That is, General Amusement and the William 
Morris Agency? Pee Yes, Sits 


Mr. Doherty: I think that is all, Mr. McDonald. 

©. By Mr. Christensen: None of these bands which 
you have just been asked about— 

Mr. Doherty: Pardon me. There is one question, your 
Honor, | made my mind up I was going to ask him and 
I did not. 

Mr. Christensen: Go right ahead. 


Ry Larry Finley and Miriam Finley vs. 


(Testimony of William McDonald ) 


©. By Mr. Doherty: In this matter of agency, each 
engagement that you make for a band leader to play at a 
particular dance hall is a separate contract for each en- 
gagement, is it not? In other words, you have A band 
playing in a particular place; you make a contract between 
A band and the dance hall proprietor; then B band comes 
in and you make another contract between the B band 
leader and the dance hall; in other words, in each instance 
it is a separate contract? 

A. Yes; because, in each instance the band leader has 
to O.K. a job before it is filled. 

Q. Yes. 

A. We have no right to force a band leader to play. 

Q. You cannot force him to play a job? 

A. That is right. [344] 

©. Under the American Federation of Musicians or 


under the Musicians’ Union? A. That is right. 
Q. Each engagement is a separate and distinct con- 
tract? A. That is right. 


Q. And each approved by the individual band leader 
in each instance, or when he authorizes you to do it for 
him? A. That is right. 

Mr. Doherty: Thanks. 

The Court: Proceed, Mr. Christensen. 


Re-Direct Examination 

By Mr. Christensen: 

Q. None of these bands which you have just named 
are name bands, are they, sir? 

A. Some of them are not even semi-names. 

Q. For example. you were asked if you furnished 
Wingy Manone—Manone, I believe, is the pronunciation? 

A. Yes, sir. 
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Q. You know at that time Pacific Square was playing 
Ted Lewis, don’t you? 

A. Yes. I was fairly well set up with the policy down 
there. 

Q. And you know that part of the time when Mr. Fin- 
ley was playing Sally (Sully) Mason—Sully Mason it is— 
he was also playing against Ted Lewis [345] 


A. In all probability. I don’t know for sure. 

Q. You furnished Ansil Hill to Mr. Finley? 
AgeNo, sir. 

Q. You furnished Chris Cross? fy, WES. Sil. 
QO. 


And do you know that at that time that Music 
Corporation of America furnished to the Pacific Square 
Charles Burnett? 

A. Yes, sir. Chris Cross was bought under a circum- 
stance that Mr. Finley couldn’t get bands at the time, so 
he just bought the band to fill in the dance time. He had 
to have the hall open and he had to have dance music for 
the evening; so he bought the dance band. There was no 
sale; it was just a buy. 

Q. And Charles Burnett is one of the top bands in 
the country? 

A. One of the leading bands in the country. 

©. You have had an opportunity to observe Mr. Fin- 
ley’s operations of ballrooms? A. Yes. 

Q. What is your opinion of him as a ballroom op- 
erator? 

Mr. Doherty: Just a minute. I thnik I will object on 
the ground that this witness is not qualified, no founda- 
tion laid. 

The Court: I think he is qualified to give an opin- 
ion [346] on that, but that really is not a matter of 


354 Larry Finley and Miriam Finley vs. 


(Testimony of William McDonald) 


opinion; that is a factual matter. What he did in the 
management or proprietorship of a ballroom; that is not 
a matter of opinion. The way the question is framed is 
objectionable. Sustained. 

Q. By Mr. Christensen: Did you observe Mr. Fin- 
ley’s operation of Mission Beach? Da ess 

QO. What was it? 

A. Well, he came out and took a dance hall that was 
very badly deteriorated as to the cash money up to that 
time. I understood it was for the people of San Diego, as 
well as from the personal point of view, making the place 
more beautiful, to make it attractive for big bands to play 
there and to give people a reason to go into a place that 
didn’t look as bad as it did. 

Q. Did he do that? A. He did that. 

QO. And after he had completed the work on the Mis- 
sion Beach ballroom, would you say then that it was a 
first-class ballroom? 

A. Yes, I would say it was; and prior to that he took 
another ballroom and made it a very nice ballroom, which 
was the Trianon, prior to coming into Mission Beach. 

©. In looking over his list of attractions I notice 
one of the names of the persons you say would be avail- 
able to [347] him was Bolita? A. Right. 

Q. Bolita is an ice skater, isn’t she? 

A. She is a dancer. She was doing a dancing act in 
vaudeville at the time. 

Q. Is it good practice to have such a person appearing 
with a band in a ballroom? 

A. Well, at the time, as stipulated before, Mr. Finley 
was having a hard time getting bands, so the only other 
thing he could turn to, to have a reason for people to 
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travel out to the beach would be to get some theatre star 
that somebody would like to see in person. At the time, 
Bolita just completed a picture and they gave her a lot 
of publicity on it, and there might have been a reason for 
him to book her, though he didn’t book her because he 
didn’t think her draw was big enough. 

Q. You said that Mr. Finley was booked up for a 
period of time, of course, intermittently? Mo SUES. 

Q. None of those were with name bands, were they, 
at that time? 

A. Well, prior to his summer engagements, no; he 
played what he could obtain. 

Mr. Christensen: I believe that is all; and thank you 
very kindly. [348] 

Re-Cross Examination 
By Mr. Doherty: 

QO. Mr. McDonald, you were not at the Mission Beach 
ballroom at any time after Mr. Finley began to operate 
it as such, were you? 

A. I was very close to Mr. Finley up— 

QO. No. Answer my question. Were you there, cm- 
ployed there in any capacity after Mr. Finley began op- 
erating it as a ballroom? ie Nowa 

Q. When you wrote this letter, which is Defendants’ 
Exhibit D, did you have the same opinion of the orches- 
tras that you have now expressed on the stand? 

(ecenm) expressed on the letter here, expressed—it 
is nothing about the orchestras. I have name attractions. 

Q. I turn to the next sheet, which is the first two lines 
following the list of the orchestras, and ask you about 
the following sentence: “The foregoing is a partial list 
of some of our larger names, and when the time comes 
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we can give you many more to choose from.’ 
not these your larger names that were represented by 
your agency? 

A. I see one of our top bands represented there. 

Q. Then, your statement to Mr. Finley that “This is 
a partial list of some of our larger names,’ was not a 
correct statement at that time? [349] 

A. Yes; it was a correct statement, because at that 
time we were in litigation which, if it failed, would have 
given us control of many larger names. 

Q. In other words, at that time you did not have other 
large names represented by your company? 

A. At that time, we had, with the exception of one, 
no names represented by our company; a few semi-names 
and a lot of orchestras. 

Q. Then, did you mean what you said here in this 
letter to Mr. Finley: “You, of course, realize we are one 
of the four largest agencies in the business today ?” 

The Witness: Read the rest of it. 

Q. Oh, fine. “And the above is only a partial list of 
the attractions we can offer you when the time warrants,” 
the above being the list of all the bands. 

A. Iconclude that sentence. It says right here: ‘Also 
I am listing a few of the names that will be available to 
you:” and there is listed a few movie stars. And then I 
say: ‘Larry, I hope the above list, which is only a partial 
list of the artists,’—which it was. We have Allan Jones 
to our contract and we have several names. 

Q. Are you not one of the largest agencies in the 
business ° A. Jam quite sure we are. 


©. You are? [350] Eo, Mes. 


d 


Now, were 


Music Corporation of America, etc., et al. Se7, 


(Testimony of William McDonald) 


And General Amusement Corporation is another? 
Yes, sir. 
And William Morris Agency the third? 
Yes, sir. 
And Music Corporation of America fourth? 
Not in that order. 
Of the big four? 
I would say that, sir. 
Yes. And at that time you did not have any more 
talent than you said here on the stand today; that was 
your largest selection of talent that you had available? 
A. Within our grasp at that time; you are right. 
Q. But after that, your situation improved? 
A. We were quite sure it would improve. However, 
some litigation fell through. which it did not improve. 
Mr. Doherty: That is all. 


Re-Direct Examination 


By Mr. Christensen: 

Q. Oh, Mr. Doherty asked you if your employment— 
if you were there employed after one month. But were 
you down there at times? 

A. Iwas down there regularly, yes, two or three times 
a week, because I was booking bands at his other spot of 
amusement, which was the Trianon ballroom. [351] 

Q. So that even after you ceased working for him, 
you continued to visit with him once or twice a week at 
the Mission Beach ballroom? 

A. I would say once or twice a week. 

Mr. Christensen: That is all, Mr. McDonald. 

Mr. Doherty: That is all. 

Mr. Christensen: Thank you. Mr. Charles Wick, 


OPOPOPO>DO 
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CHARLES WICK 
called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 
The Clerk: State your name. 
The Witness: Charles Wick. 


Direct Examination 


By Mr. Christensen: 

Q. Mr. Wick, by whom are you employed? 

A. The William Morris Agency. 

Q. That is one of the agencies we have just been 
speaking of here, isn’t it? ees: 

Q. And your position with the William Morris Agen- 
cy, sir, is what? 

A. Jam in charge of the orchestras at their agency. 

Q. For what period of time have you been so employed 
by the William Morris Agency, sir? [352] 

A. About 15 months. 

QO. Can you tell me the number of name bands which 
you had available to operators in the San Diego area 
during the year 1945? 

A. We had three white name bands and two colored 
name bands, a total of five. 

Q. Will you name them for us, please? 

A. Henry Busse, Vaughn Monroe, Artie Shaw are 
the white bands: Count Basie and Duke Ellington are the 
colored bands. 


Q. Artie Shaw was not with you the entire year 1945, 
though, was he? 


A. No. He left us in September, 1945. 


Music Corporation of America, etc., et al. 359 


(Testimony of Charles Wick) 


QO. When Artie Shaw left you or your organization, 
do you know by whom he became associated ? 

A. Yes; he became associated with M. C. A. 

Q. Music Corporation of America? fa es. 

Mr. Christensen: You may examine, counsel. 


Cross-Examination 


By Mr. Doherty: 

©. What area does your agency cover, the San Diego 
office—rather, the Los Angeles office? 

A. The Beverly Hills office covers the western states 
west of Denver; approximately Montana, Utah, Wash- 
ington, [353] Oregon, California, Nevada, Arizona. 

Q. During 1945 did the Army and Navy make very 
heavy demand on you for bands? 

A. You mean to appear at their camps? 

©. Yes; where you had to fill in engagements for the 
Army and Navy? 

A. We never had to fill engagements for the Army 
and Navy. They were always requests, and usually they 
were desirable from the standpoint of facilitating the 
orchestras’ transportation during which time transporta- 
tion was very difficult to obtain. 

Q. Did you ever use them in the Army and Navy 
camps on Saturdays and Sundays? 

Wes NCE 

QO. In other words, you would use the Army and Navy 
for transportation to get them into the area, and then you 
performed for the Army and Navy weekday nights? 

A. Usually, yes. It would depend upon the particular 
camp’s position in the particular direction that the orches- 
tra was traveling. 
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Q. Do you have any classification in your office as 
the San Diego area or the area in which bands are avail- 
able? A. Not officially. 

Q. In other words. you have bands available anywhere 
in the United States if you have spots at which to put 
them that will justify their moving? [354] 

A. They can be made available, yes. 

©. In other words, sometimes you have more bands 
in New York than you do in Los Angeles, and other times 
you may have more bands on the West Coast than you 
have in the Chicago area? 

A. It would be possible. Ordinarily, no. 

Q. But the bands move about? 

A. Yes, they do. 

Q. And you try to keep them booked the best you can, 
but there is no assurance at any time that you will have 
a certain number of bands in any given area? 

A. There is no asurance other than what we choose 
to do about the demand. 

©. Some bands like to play on the Coast and others 
like to play in the East? 

A. That would not be the prime consideration. They 
like to play where they can make the most money and 
contribute to their career. 

Q. In other words, wherever you have enough engage- 
ments or make them a good enough offer, they will come? 

A. If it is desirable from the standpoint of advancing 
them as an economic functioning unit. 

Q. Did you say that Monroe is one of your bands? 

A. Yes, sir, he is. 
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Q. Do you know where that band was playing on 
February [355] 3rd and 4th, 1945? 

A. I believe they were at Pacific Square Ballroom in 
San Diego. 

©. You represent Henry Busse, too, don’t you? 

Ayes. 

Q. Where was that band playing on February 3rd and 
4th, 1945? 

A. I believe, if those are the correct dates, if that 
was a week-end, he was playing in Mission Beach Ball- 
room at San Diego. 

Q. In other words, the Monroe band was playing over 
at Mr. Dailard’s place, at Pacific Square? A. Yes. 

Q. On that week-end? A. Yes. 

Q. And your represent the Monroe band, don’t you? 

Pome Ges 

Q. And you had the other band over at Mission Beach 
that same week-end? A. Yes, sir. 

Q. In other words, you had your organizations in the 
two top places in San Diego that week-end? 

A. Yes. 

Mr. Doherty: That is all. [356] 

Re-Direct Examination 
By Mr. Christensen: 

Q. I would like to inquire, Mr. Wick, you are ac- 
quainted with the Vaughn Monroe band, aren’t you? 

ee es. 

Q. The Vaughn Monroe band has as an integral part 
of it the Norton Sisters, does it not? eee Ges: 

©. Tell me what they are. 

A. The Norton Sisters is the name for four girls who 
sing as an attraction with the Vaughn Monroe orchestra. 
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They sing as a unit, and they sing with the band. They 
are one of the featured groups in the organization. 

Q. Are you also acquainted with the King Sisters, an 
attraction? Ae es: 

QO. Do you know that they were playing also at the 
same time and with the same band at Pacific Square? 

Ee VES. 

QO. Do you know how Mr. Finley happened to have 
Busse? Do you know anything about the deal? 

A. I remember that at that particular time Henry 
Busse had just closed at the Palace Hotel in San Diego. 


Mr. Doherty: In San Francisco. 


Q. By Mr. Christensen: In San Francisco. [257] 

A. Yes. Iam sorry. I didn’t mean to move that hotel. 
And he was feeling very, very sick. I believe he had an 
infection and wanted to take some time off, and I believe 
about ten days or two weeks before the engagenient in 
San Diego the amount of money that Jack Flynn, who 
at that time had the band under contract, was able to 
secure for him was the inducement that got him to forego 
his period of recuperation or vacation and play for him 
down there. 

Q. For. Finley? ieee CS 

QO. Did you split any commissions on the booking of 
Busse with Finley? 

A. Split commissions with whom? 
With anybody at all. 
Not to my knowledge. 


> 10 


QO. Did you have to on the Monroe booking? 


e 


{r. Doherty: That would call for his conclusion, your 
Honor, as to whether or not he had to. 


Music Corporation of America, etc., et al. 363 


(Testimony of Charles Wick) 


O. By Mr. Christensen: Well, did you? 

A. Well, I don’t— I know they did. However, I my- 
self did not make that arrangement. 

©. Do you know who the Monroe booking was made 
with? In other words, was it made with Bishop, or was 
it made direct with Dailard? 

A. That again I do not know. I am reasonably sure 
it [358] was made with Bishop, but, again, I did not 
make it myself at that time. 

Mr. Christensen: I see. Thank you very much, Mr. 
Wick. 

Mr. Doherty: That is all. 

Mr. Christensen: You may step down. 


(Witness excused. ) 


Mr. Christensen: I want to call Hal Howard, one of 
the representatives of M. C. A., for cross-examination 
at this time. 


HAL HOWARD, 


called as a witness under Rule 43-B of the Rules of 
Federal Procedure, having been first duly sworn, was 
examined and testified as follows: 


Cross-Examination 

The Clerk: Will you state your name, please? 

The Witness: Harold Howard. 
By Mr. Christensen: 

QO. Mr. Howard, you are employed, are you not. by 
Music Corporation of America? 

A. That is correct. 

©. And you have been now for what period, sir? 

A. Since September, 1944. 
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Q. Do you recall the booking of Paul Martin by Larry 
Finley? A. Ido. [359] 

Q. Was that in January of 1945, sir? 

A. I believe it was. 

Q. Did you have anything to do with it? 

Ewe ledid. 

Q. What did you have to do with it? 

A. I made the arrangements with Mr. Finley for the 
booking of the band. 

Q. Did you prepare the contract, sir? 

Peeercaid. 

Q. Was it on a Music Corporation of America form? 
A. It was not. 

Q. What form was it on? 

A. American Federation of Musicians. 

Q. Why, if you know, wasn’t it on a Music Corpora- 
tion of America form? 

A. Iwas requested by Mr. Barnet of our band depart- 
ment to put it on a form of the American Federation of 
Musicians. 

Q. Do you recall the conversation? 

A. I don’t recall the exact conversation. I was just 
advised by him to put it on that type of form. 

Q. He did not tell you why? A. He didhicr 

©. Did he also instruct you to tear off the edge of 
the Music Corporation of America’s photographs, the 
photograph [360] publicity stills, and the name or the 
mii wi. C. A.”’? Ay ip Hedid: 

Q. Did you do it? 

A. Yes, I advised the publicity department to do that. 

Q. That is, you did that before furnishing them to 
Mr. Finley? A. That is correct. 
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©. Did Mr. Barnet say to you and to Mr. Finley at 
that time that he wanted you to take the name “M. C. A.” 
or the initials “M. C. A.” off because he did not want 
to get in wrong with Mr. Dailard? 

A. Jam not sure of that. J don’t recall a conversation 
to that effect at all. 

Q. Do you know if that band was offered to Dailard? 

A. The band had previously played for Wayne 
Dailard? 

Q. How long before that time, sir? 

A. Iam not aware of that. 

©. In the make-up of a name band, there are many 
factors, are there not, sir? 

A. I would say there are. 

©. And some of those would be the general appear- 
ance of the band, that is, whether it is presented in an 
attractive manner, the way in which the solos and special- 
ties are prepared, so that they would be shown to the best 
advantage? A. That would be possible. [361] 

Q. And would you include within that the costumes 
or uniforms? 

A. They might also contribute to that. 

Q. Would you not say that that would be a very 
definite part, or, a definite part of that? 

A. It wouldn’t be the predominant part. If could be 
apart Or it. 

Mr. Christensen: That is all I wanted to ask you on 
cross-exaimination, sir. 

Mr. Doherty: Just two or three questions of this wit- 
ness. so he will not have to come back again. 
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Re-Direct Examination 
By Mr. Doherty: 

©. Mr. Howard, you are familiar with the Music 
Corporation of America form of contract with dance 
halls? A. Iam. 

Q. And you are familiar with what is known as the 
Musicians Union form of contract? A. Yes, sir. 

Q. Now, is there any difference between the contents 
of the contract, one from the other? 

A. No, the contents are identical, the only difference 
being that the form used by Music Corporation of Amer- 
ica, or any agency, has their name printed on the top. 

Q. The wording of the contract is identical? [362] 

A. That is correct. 

Q. Now, the Martin band that you talk about is a 
band which has a contract authorizing M. C. A. to rep- 
resent it? In other words, it is a band that is represented 
by Music Corporation of America? 

Pee iiat 15 Conrect 

Q. It was placed at one time in the Pacific Square 
Ballroom, and the incident you are now speaking about 
is where you placed it in Mr. Finley’s ballroom? 

Eee lat is correct. 

Mr. Doherty: That is all. 


Re-Cross Examination 
By Mr. Christensen : 
Q. Isn’t that the only instance that you recall where 
a contract was prepared on an A. F. of M. form? 
A. That is my only experience of that nature. 
Mr. Christensen: Thank you. 
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I would like at this time, your Honor, to introduce the 
deposition of 


RENN E TH LATER, 


who was an employe of Music Corporation of America, 
and who is now not available here. 

Mr. Doherty: May I have a moment on that, if you 
please, your Honor? 

Mr. Warne: Here it is, Mr. Doherty. 

The Court: The original is here in the file. I don’t 
know whether that one was filed here or not. I don’t 
[363] remember that deposition. 

The Clerk: Kenneth Later? 

Mr. Christensen: Yes, sir. 

The Clerk: Yes, it is. 

The Court: Do you want to read it all, Mr. Christen- 
sen? 

Mr. Christensen: Yes, | think so, to give the conti- 
nuity of it. May I ask Mr. Jaffe to read it, please? 

Mr. Doherty: I don’t know what your Honor’s cus- 
tom is. Shall he sit in the witness chair? 

The Court: Yes. One of you can take the court’s 
copy, if you desire, and follow it by question and answer. 

Mr. Christensen: Will you do it, Mr. Karp? You 
take my copy and read. 

The Court: You can take the court’s copy. It doesn’t 
make any difference. Were there any corrections? I don’t 
remember whether there were. 

Mr. Christensen: J don’t remember any, your Honor. 

The Court: If there were any, they would be noted in 
the original, and you can call attention to it, Mr. Chris- 
tensen. 


368 
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(The deposition referred to was read by Mr. Jaffe in 
words and figures as follows, to-wit:) 


Mr. Jaffe: This is direct examination by Mr. Desser: 


0. 
Be. 
“©. 
ay 
“Oe 
An. 
Oe 
ae 
nO): 
eA 
OF 
oo. 
“QO. 


Mr. Later, where do you reside? 

200 West 54th Street. 

That’s New York City, is it not? [364] 
Nes. 

Do you have a telephone there? 

Yes. 

What is the telephone number? 

Circle 7-1130. 

Where are you now employed? 

The William Morris Agency. 

What is the nature of your present employment? 
I am a theatrical agent. 


Were you ever employed by the Music Corpora- 


tion of America? 


sar 
“OR 


Yes. 


Between what dates were you employed by the 


Music Corporation of America? 


rN 


I left the employ of the Music Corporation about 


February Ist or 10th of 1945. 


@} 


For how long prior to that date were you em- 


ployed by them? 


ae 
Oe 
eee, 
o. 
oN 


About ten months. 

And in what office were you employed? 
In the Beverly Hills office. 

Beverly Hills, California? 

Yes. 
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“Q. In what capacity were you employed by the [365] 
Music Corporation? 

“A. As a theatrical agent. I booked talent into thea- 
tres, night clubs— 

“Q. Acts and attractions—is that generally what you 
had charge of? 

se 208: 

“Q. And your duties generally were booking house 
acts and attractions into the various places of entertain- 
ment; is that true? 

ees: 

“Q. Do you know the plaintiff, Larry Finley? 

ede 

“Q. How long have you known Larry Finley? 

“A. I think since about the first of the year, perhaps 
a little before; I don’t remember exactly the date. 

“Q. You are talking about 1945, aren’t you? 

Veees. 

“Q. Where was it that you first met Larry Finley? 

7 eee ethe office of M. C. A. 

“Q. In Beverly Hills, California? 

i ameay €S, 

“Q. Did you have a discussion with Larry Finley at 
that time? 

“A. Yes. We discussed— 

“Q. Just answer that Yes or No. [366] 

eee Ces: 

“Q. Who was present during that conversation? 

“A. J think Hal Howard. 

“Q. Who is Hal Howard? What is his employment? 
~ “A. Hal Howard was in the Band Department of 
ie A 
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“Q. Likewise in the Beverly Hills office? 

“A. Yes. 

“Q. Now, can yuo relate the conversation that you had 
with Larry Finley at that time, on the occasion of your 
first meeting. 

“A. We discussed some attractions for the Mission 
Beach Ballroom. 

“Q. What attractions did you discuss? 

“A. We discussed a great number of attractions and, 
from the attractions we discussed, we came down to a few 
that might be possibilities. 

“Q. Will you relate as nearly as you can the conversa- 
tion that took place between you and Larry Finley and 
Hal Howard, if Howard was present during the conversa- 
tion at that time? 

“A. Well, this is not by any means an exact relating 
of the conversation, since I wouldn’t remember that. 
However— 

“Q. (Interposing) The substance of it will be [367] 
sufficient, Mr. Later. 

“A. We discussed the putting in of box-office attrac- 
tions at the Mission Beach Ballroom. 

“OQ. May I interrupt just a moment. Before you go 
on with the conversations, will you tell us just what you 
mean by an attraction? 

“A. J would describe an attraction as one which would 
increase the box-office receipts. 

“Q. Can you give us an example of what you consider 
an attraction? 

“A. As we are discussing it here, I would say any 
good act is an attraction. However, what I am talking 
about here is an attraction which would have some value 
as attracting business. 
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“Ope oumiiean’a theatrical act or attraction? 

Wee. es: 

“Q. Or theatrical entertainment. Is that true, Mr. 
Later ? 

Tis, © GaN 

“Q. And one that would attract box-office receipts 
would be something like Sinatra or Bing Crosby? 

“Tees: 

“QO. You would call those attractions; is that right? 

See ery Olea attractions. 

-Omeiiiiesiting Sisters? [363] 

“A. Well, they are an attraction, but not comparable 
with Sinatra or Crosby. 

“QO. Now, do you remember whether or not anyone 
was with Larry Finley during the time of this conversa- 
tion? 

“A. You mean besides Hal Howard? 

“© mes, 

“A. No, I don’t. 

“Q. All right. Now go ahead with the conversation, 
Mr. Later. 


“A. We discussed many attractions, and among the 
attractions that we discussed were the King Sisters, and 
Larry O.K.’d the booking of several of these attractions. 

“QO. Mr. Later, may I interrupt. To make your evi- 
dence permissible it is necessary for you to say ‘Mr. Fin- 
ey said that’, ‘I said that.’ If you will just give us the 
substance of what Mr. Finley said and what you said, 
that is what we want; not the ultimate conclusion that 
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was reached, but the conversation that led up to the ulti- 
mate decision. Do you follow me? 

“A. Yes. Well, I had a list of all of the M. C. A. 
attractions, and also some other people’s attractions, who 
might have been available for engagements at Mr. Fin- 
ley’s ballroom, and we discussed them and agreed on— 

“Mr. Desser: Off the record— [369] 

“(Discussion off the record.) 

“A. (Resuming) Well, Mr. Finley told me that he 
was most anxious to buy some attractions to bring some 
box-office value, since he had been unable to buy bands 
with any great name value, and that the combination of 
acts and bands might bring the result that he felt he 
might not obtain without them. Mr. Finley, and I and 
Hal Howard went over quite a list, a large list, of names; 
from these Mr. Finley agreed that several of these would 
be acceptable to him. 

“Q. By this list you refer to you mean a list of attrac- 
tions for whom Music Corporation of America was the 
booking agent? 

oe YES. 

“QO. All right, now continue. 

“A. Most of all Mr. Finley was anxious to get Sin- 
atra, and when we found it impossible to get Sinatra we 
went on to several of the other attractions, and we finally 
arrived at the availability of two acts that were acceptable 
to Mr. Finley, they being the King Sisters and Bonita 
Granville. 

“Q. I see. What discussion took place between you 
and Mr. Finley concerning the King Sisters and Bonita 
Granville. 

“A. “ Honestly don’t remember that discussion. [370] 
I remember the final result. 
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“Q. Just give us the substance of the conversation, as 
nearly as you can remember it. 

“A. I remember that I suggested that both attractions 
be used on one week-end, and Mr. Finley said that he felt 
they would be too expensive for him, and so it was agreed 
that we would try to get the King Sisters for the date 
that he wanted them. I don’t remember the exact date— 
some date in February. 

“Mr. Ross: May I interrupt? Was this all discussed 
at the same conversation that vou had at that time? 

“The Witness: Oh, no; as a matter of fact, we had 
a couple of telephone conversations. 

“Mr. Ross: Well, I want to keep this record straight. 
If we are talking about the first conversation, we only 
want what happened at that meeting. 

“Q. During the first conversation. 

“A. Well, I would say the first conversation was com- 
pletely limited to a discussion of people whom Mr. Finley 
would find acceptable if they were available and satisfac- 
tory financial arrangements could be made. 

“Q. And did Mr. Finley at that time give you a list 
of attractions which might be satisfactory to him, the 
names of which he selected from the list that you showed 
hitane [571 | 

a a eS, 

“QO. And included among that list that he gave you 
were the King Sisters and Bonita Granville; is that right? 

i emey eS. 

“QO. The King Sisters is what kind of an act? 

“A. The King Sisters are a singing act. 

Ome trio, is it not! 

“A. No; four girls. 
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“Q. Four girls? 

ree es, 

“Q. The King Sisters have made records, have they 
not? 

“A. Yes.. They were formerly featured with Alvino 
Rey’s band. 

“Q. And they have been featured in theatres through- 
out the country, have they not? 


“A. Ves. 
“QO. And night clubs? 
“A. Yes. 


“Q. And they have great public acceptance, have they 
not? 

“A. Yes, I would say so. 

“Q. When did you next discuss the King Sisters 
with Mr. Finley? The King Sisters and Bonita Gran- 
ville? ? [372] 

“A. Well, that too I don’t remember exactly—when 
next. However, Mr. Finley went back to San Diego, and 
we telephoned him perhaps two or three times and dis- 
cussed the possibilities of deals being consummated. 

“Q. Do you remember the conversations that you had 
with Mr. Finley at that time? 

“A. Not exactly the conversations. 

“CQ. Just the substance of the conversations. 

“A. Ido remember that it was agreed that Mr. Fin- 
lev would buy the King Sisters. 

“Mr. Ross: Now, wait. May I suggest that we get 
this thing in sequential order? I think these conversa- 
tions, even though not as to exact date, should be fixed 
by sonmie comparative means so that you know when, after 
this first conversation, we now get to the point where the 
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witness is discussing what he in substance has said they 
agreed to. . 

“QO. Well, now, the first conversation that you had 
with Mr. Finley was at the M. C. A. office in Beverly 
Hills? 

ae eS. 

“Q. And thereafter you telephoned Mr. Finley in San 
Diego. Would you say that was a day or two after the 
first conversation? 

“A. Yes. [373] 

“QO. All right, now. What did you say to Mr. Fin- 
ley and what did Mr. Finley say to you over the telephone 
at that time? 

“A. I am in the same position: I just don’t remem- 
Det mtiemerdetscOny er sation. 

“QO. Just the substance of the conversation. 

“A. However, I told him that the thing he was most 
interested in we could not make a deal for—that was 
Sinatra. I told him that there was a very good possi- 
bility of making a deal with Bonita Granville and the 
King Sisters. I think there were a couple of other 
people who were also available and who would have gone 
down and played it. But it was agreed that these few, 
besides the King Sisters and Bonita Granville, might 
be the best choice. 

“Q. I see. Was a price quoted to Mr. Finley at that 
time? 

“A. Yes. You mean for the King Sisters? 

meee the King Sisters. 

“A. Yes: I told him that I thought a deal could be 
made for fifteen hundred dollars. 
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“For what period of time? 

“A. I believe it was two days. 

“Q. And do you remember the approximate date of 
their appearance in San Diego? [374] 

“A. I think about the 10th of February. 

“OQ. Did Mr. Finley agree to hire the oe Sisters 
at the fifteen hundred dollar rate? 

“A. Yes, he did. 

“Q. And did he tell you at that time to have con- 
tracts prepared and forwarded to him? 

ian YS. 

“Mr. Ross: Pardon me. When you say ‘at that time’, 
you are referring to the second conversation, which was 
a conversation had by telephone to Mr. Finley in San 
Diego? 

“Mr. Desser: That is right. 

“Mr. Ross: Is that the witness’ recollection too? 

“The Witness: Well, I don’t honestly know either. 
I just know that I did talk to him and that he said he 
would confirm the booking, and to arrange for the book- 
ing of the King Sisters at the Mission Beach. 

“Q. And for you to prepare the contracts and for- 
ward them to him; is that true? 

“A. Yes; I would imagine so, yes. 

“Q. Now, Mr. Later, did you thereafter communicate 
with the King Sisters? 

“A. Yes; I talked to—I telephoned the King Sisters. 

“Q. And which of the King Sisters is it that you 
talked to? [375] 

“A. I don’t remember which ones I talked to. I 
talked to two of them, as a matter of fact, one of them 
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being away at the time. I think was Yonne that was 
away—l’m not sure. 

“The Witness: (To Mr. Barnet) Which is the one 
that is married to Alvino Rey? 

“Mr. Barnet: Louise. 

“A. (Resuming) That’s right—Louise. I called 
Louise’s house, but she was away in Chicago at the time, 
so I talked to Yvonne and to one of the other sisters too. 

“Q. And did you tell these two sisters that you had 
this possible booking with Larry Finley? 

Te SERS 

“Q. And did you tell them that the price was fifteen 
hundred dollars? 

“A. Yes. 

“Q. And did you tell them that their appearance 
would be required at the Mission Beach Ballroom at 
San Diego on or about February 10th? 


pe eeecs. 
“Q. For a two-day show? 
ees did: 


“Q. And what did they say? 

ie wliitey acreed. 

“OQ. They agreed to accept the booking; is that 
right? [376] 

ee Yes. 

“Mr. Ross: Just a moment. I move to strike out 
both the question and the answer. That is hearsay so 
far as any of the defendants in this case are concerned. 
I don’t see how this witness can say anything concerning 
that—what he said or what was said with the King 
Sisters. 
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“Mr. Desser: We have noted your objection, Mr. 
Ross. 

“Q. Thereafter what, if anything, did you do in con- 
nection with this matter? 

“A. Well, just about that time I was preparing to 
come to New York for a month’s trip. I went in to see 
Larry Barnet—he was the head of the department and 
my actual superior—and I went in and told Mr. Barnet 
about it. 

/O. You are referring “tothe Mr Barnet whom 
sitting in this room at this time, are you not? 

ieee Ves. 

“Q. All right, proceed, Mr. Later. 

“A. I then turned all of the things which I had pend- 
ing or in progress of negotiation over to Mr. Barnet to 
take care of while I was away. 

“QO. You told Mr. Barnet that the King Sisters had 
confirmed the booking? [377] 

ae LES. 

“QO. You told him that Mr. Finley had agreed to 
accept the booking? 

ae Y C5. 

“Q. And you told him that Mr. Finley was waiting 
for the contract? 

“A. Well, it was a confirmed booking; that would be 
a natural result of a confirmed booking. 

“Q. Since you were going to New York, you asked 
Mr. Barnet to complete the arrangements; is that true? 

ccs. 

“Q. Now, shortly thereafter you left for New York, 
did you not? 

“A. I left on January 19th. 
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“Q. And when did you return from New York? 

“A. About three or three and a half weeks later. 

“QO. When you returned from New York did you 
determine whether or not the King Sisters ever appeared 
at the Mission Beach Ballroom? 

“Mr. Ross: I move to strike it; that’s immaterial. 

“Mr. Desser: Your objection is noted, Mr. Ross. 

“A. I knew that they hadn’t appeared at the Mission 
Beach Ballroom. 

“Q. Had not? 

See itat sonicht. "573, 

“Q. Do you know whether or not they appeared at 
the Pacific Square Ballroom in San Diego? 

“A. Yes, I know that they did appear there. 

“QO. Do you know that the Pacific Square Ballroom 
was at that time owned and operated by one Wayne Dail- 
lard? 

“&, Yes: 

“Q. Do you know approximately when they appeared 
at the Pacific Square Ballroom? 

“A. I think about the Ist of February. I am not 
sure of that. 

“QO. Do you know at what price they appeared at 
the Pacific Square Ballroom? 

“A. No, I honestly don’t. 

“Q. Do you know how many days they appeared at 
the Pacific Square Ballroom? 

“A. I think the booking was the same: I think they 
were all two-day bookings at the Pacific Square. 

“OQ. Mr. Later, in your work with Music Corpora- 
tion of America, in charge of the acts and attractions 
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department there for ten months, did Pacific Square ever 
book any acts or attractions during that period? 

“Mr. Ross: Just a moment. I want to make an ob- 
jection: I move that that is immaterial and has no bear- 
ing upon any point in issue in this case; whether or not 
they booked any other attractions would not be [379] 
relevant or pertinent to any of the issues in this case. 

“Mr. Desser: Your objection is noted. 

“(To the witness): You may answer the question. 

“A. Well, they steadily booked bands as attractions; 
I don’t recall them booking any acts. 

“O) see. The King Sisters, of course, is an actee 
is not a band attraction. Is that right? 

OI NAS 


“Q. To your knowledge, Pacific Square never booked 
an attraction similar to the King Sisters? 

“A. Not during the time I was with M. C. A. 

=O° Either before you leit tor New Yoreonmeaires 
you returned from New York, did you have a conversa- 
tion with anybody in the Music Corporation of America 
office concerning the booking of either bands or attrac- 
tions in the Mission Beach Ballroom? 

ee re you Treterrine toni An? 

“A. That’s right, sir. 

Ome At M. C. Av? 

ee lhat’s right, sir 

“Mr. Ross: I move to strike that question on the 
ground that it is completely incapable of an intelligent 
answer. He may have had conversations of any kind 
over a period of a year. [380] 
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“Q. You understand the question, don’t you, Mr. 
ater: 

“A. Well, I understand you are asking whether I 
had any conversations with anyone at M. C. A. regard- 
ing the booking of bands or attractions for Mission 
Beach Ballroom after my return from New York. 

“Q. Either before you left for New York or after 
you returned. 

“A. Oh, yes, we had many conversations. 

“Q. And with whom? 

“A. Most particularly did I discuss this with Hal 
Howard, who was the one that originated the bookings 
or the idea of bookings for Mr. Finley. 

“OQ. What did he say concerning the booking of bands 
or attractions in the Mission Beach Ballroom? 

“A. Well, he was the one who instigated the bookings 
of everything, as I understand it, with Mr. Finley, when 
he took over the operation of the Mission Beach Ballroom. 

“Q. What I have particular reference to is whether 
or not M. C. A. would book any bands or attractions 
into the Mission Beach Ballroom. 

“Mr. Ross: I move to strike that question as not 
being based on anything that was said or on any of the 
conversations that you are now interrogating the witness 
about. [381 | 

“Mr. Desser: The only question I am asking is 
whether or not any conversation took place. When he 
answers that question I may be— 

“Mr. Ross: I don’t know what conversation he can 
say took place that has the cause and effect of what you 
are asking him. 

‘Mr. Desser: Let the witness answer the question. 
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“Mr. Ross: I make my objection. 

“Mr. Desser: All right. 

“A. I believe there were many conversations regard- 
ing the booking of bands and attractions at the Mission 
Beach Ballroom. 

“Q. And you say those conversations were with Hal 
Howard? 

“A. Well, I would say that there were several con- 
versations with Larry Barnet. 

“Q. Now, you can relate, in substance, the conversa- 
tions with Larry Barnet concerning the booking of bands 
or attractions into the Mission Beach Ballroom? 

“Mr. Ross: I would like to have the time and place 
fixed, and the person present. 

“A. No, I cannot relate any conversations, although 
I feel that, since Larry was the head of the department, 
we would have discussed those things with him when 
they came up. I would say Hal Howard might have had 
conversations. [382] My conversations were actually with 
Hal Howard, whose office was with me down in the 
theatre: following each telephone conversation that he 
would have with Larry Finley, he would come and dis- 
cuss the thing with me as regards the booking of attrac- 
tions or something which would be salable to Mr. Finley. 

“Q. Well, did Mr. Howard ever tell you that he had 
instructions that no attractions could be booked into 
Mission Beach? 

“A. That no attractions could be booked there? 

“(). That no bands or attractions could be booked into 
Mission Beach? 

“A. Well, certainly not attractions, since we were at 
that time negotiating regarding attractions. 
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“Q. After you had returned from New York, was 
there something said about M. C. A.’s refusal to book 
into Mission Beach? 

“A. Well, I can’t recall any conversation like that. I 
was really in a most uncomfortable position when I came 
back from New York, since I was leaving the agency, 
and it was a pretty unfriendly thing all round. I felt 
uncomfortable and the boys felt uncomfortable with me. 

“Q. Well, now, before you left for New York, did 
Howard or anyone else in the M. C. A. organization tell 
you that Finley could not get any bands? [383] 

“A. With name value? 

“Omaaes. 

“A. Yes. Well, it was generally known among all of 
taewpoyemaeevl, ©. A. that Pacific Square was an old 
and valuable account”— 

The Court: Just a moment. We will take our recess 
for a few minutes. Ladies and gentlemen, remember the 
admonition and keep its terms inviolate. Occupy the jury 
roonis, 

(A short recess was taken.) 

The Court: All present. Proceed. Finish with the 
deposition. 

Mr. Jaffe: (Continuing reading) : 

“OQ. Well, now, before you left for New York, did 
Howard or anyone else in the M. C. A. organization 
tell you that Finley could not get any bands? 

“A. With name value? 

Oe Y és. 

“A. Yes. Well, it was generally known among all of 
the boys at M..C. A. that Pacific Square was an old and 
valuable account at the Music Corporation and would 
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certainly have gotten first call on any bands with any 
name value or box-office value. 

“OQ. Was that told to you by anyone directly? 

“A. I would think it was probably told to me by 
several people, although I don’t remember an actual [384] 
conversation during which it was discussed. 

“Mr. Desser: No further questions. You may cross- 
examine, Mr. Ross. 

“Mr. Ross: I have no questions. 

“Mr. Desser (to witness): That is all, Mr. Later, 
thank you. 


(Whereupon, at 11:15 o’clock in the forenoon, the 
taking of the deposition of Kenneth Later was con- 
cluded. )”’ 


Mr. Christensen: Thank you. You may step down, 
Mr. Jaffe. I offer it in evidence, your Honor. 


Mie Clerk: That is Plaintifi’s Exhibit. 5: 


(The document referred to was marked as Plaintiff’s 
Exhibit No. 5, and was received in evidence.) [385] 


Mr. Doherty: May I suggest that the jury be cau- 
tioned that where it referred to acts or omissions, that 
iii -etiot aii 1SSlie ita ile case, 

The Court: Yes. Of course, J have already instructed 
the jury on that. Ladies and gentlemen, you will consider 
that instruction at each phase of the case where that same 
matter arises. This is a case that involves the question 
of baimdé: “Proceed. 


Mr. Christensen: Call Mr. Dailard, Wayne Dailard. 
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Called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Please state your name. 

The Witness: Wayne Dailard. 


Direct Examination 
By Mr. Christensen: 


©. You are the Wayne Dailard we have been speak- 
ing of here, who formerly had the Mission Beach ball- 
room and the Pacific Square ballroom in the City of 
San Diego? eyes, Sir. 

©. When did you first become the lessee of Mission 
Beach ballroom in the City of San Diego, sir? 

A. It was late in 1939. 

QO. At that time did you also acquire the entire 
Mission [386] Beach Amusement Center? 

A. Yes, sir. 

QO. And you continued to manage and operate the 
Mission Beach Amusement Center, including the _ball- 
room, until January 3 of 1945? Is that true, sir? 

A. January lst or 3rd. I don’t recall. 

OQ. Well, you had it New Year’s Eve, didn’t you? 

A. Yes, that is correct. 

QO. And you built the Pacific Square ballroom in the 
City of San Diego here a few years ago, did you not? 

A. Yes, sir. 

Q. Can you give me the date, sir? 

A. I think we opened on December 28, 1940. 

Q. And you had an agreement with Music Corpora- 
tion of America concerning the furnishing to you of bands, 
did you not, sir? A. Yes, sir. 
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Q. You had the letter which was introduced here 
into evidence this morning, did you not? 


A. Yes, sir. 

©. And thereafter, you had the formal agreement 
which was also introduced and read here in evidence 
this morning? A. That is correct. 

©. At the time you had both the Pacific Square ball- 
room and the Mission Beach ballroom you played at both 
Music [387] Corporation of America bands, did you 
not, sir? 

The Witness: Will you re-read that? 

(Question read by the reporter.) 

Mr. Doherty: May it be understood that, in the 
vernacular, Music Corporation bands are merely those 
that they act as employment agency for? 

The Court: I think that is probably the case. Mr. 
Christensen, there is no question? 

Mr. Christensen: The ones that were supplied to him 
by Music Corporation of America is what I had in mind, 
your Honor. A, Yesesir: 

The Court: Supplied as agent? 

Mr. Christensen: Yes, as agent. Yes, your Honor. 

Q. And, as a matter of fact, in the year 1944—strike 
that. Let us start with the year 1945. The last band that 
you played at Mission Beach was Harry Owens, was it 
not, sir? A. Yes. 

Q. Commonly known as Harry Owens and his Royal 
Hawaiians, is that right? A. J think that is correct. 

Q. That was a band which was furnished to you 
by:. Music. Corporation .of America?.-. 

A. That is true. ° - 
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©. And the band that you had before that was Stan 
Kenton? [388] 

A. That sounds right, but I would have to consult 
the records to confirm that definitely. 

©. And while you were playing Harry Owens at the 
Mission Beach ballroom you were also playing Charlie 
Barnett at the Pacific Square ballroom, were you not, sir? 

A. I believe that is correct; yes. 

©. And immediately before Charlie Barnett at the 
Pacific Square ballroom you played Jan Garber? 

A. I can’t confirm those without records. 

Q. Have you any records that would help you? 

A. Not with me; no. That sounds approximately 
right. 

Q. And immediately preceding that engagement, there 
was the engagement of Harry James? 

A. I couldn’t confirm it as definite. That sounds 
reasonable. 

Q. All those that I have read so far are Music Cor- 
poration of America’s bands, are they not, sir? 

A. With the exception of Kenton, yes. Kenton was 
a General Amusement band. 

Q. Kenton. Oh, well, yes. And you played Ted Fio 
Rito? oes: 

Q. And he was a Music Corporation of America band? 

A. That is right; yes. 

Q. At the time of the opening of Mr. Finley of the 
Mission Beach ballroom you played against him there— 
or, [389] strike that. You played at the Pacific Square 
Vaughn Monroe, did you not? OX Jenene 58 Goeeact. 

©. And at that time you also played or offered the 
King Sisters, an attraction? A. That is correct. 
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Q. That is the first and only time that you ever 
played an attraction with an orchestra, is it not, sir? 


A. No; that is not correct. 
QO. Tell me when— 


.\. I can’t give you dates, but we have played such 
attractions as the Andrews Sisters. 


Q. Can you tell me when that was, sir? 

A. Well, it was in the last three years. Booking a 
hundred attractions in a year, you can’t call times and 
dates. That isn’t reasonable. We played, I would say, 
at least ten major attractions. 

©. Give the best memory— 

A. With major bands. 


©. Give me the best memory as to when and who you 
played those ten attractions? 

A. It was during the past three years. I can give you 
that accurately. It is a matter of record. In a few days, 
or by tomorrow, I could give you that accurately. 

QO. Will you do that? [390] A. Yes. 

QO. Will you bring it to me tomorrow? 

A. Yes. As a matter of fact, I think we played the 
Andrews Sisters three different times. We played attrac- 
tions such as Sally Rand. 

Q. You will bring that for me, will you, sir? 

IN. SESS. 

©. During the year 1945, at Pacific Square you played 
—TI have already read to you Charles Barnett, I believe— 
Stan Kenton, Jan Garber, Charles Barnett, Ted Fio Rito, 
Vaughn Monroe. You followed that. did you not, by 
having two bands, Bob Chester and Jack Teagarden? 

A. Yes. That is the common practice. 
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©. Did you ever at any time besides that time ever 
have two bands? I ES, 


©. Tell me when, sir? 

Pweeiecan t cive you the date. 

Q. At your ballroom at Pacific Square? 

IN, YCRS 

©. Do you have a record of that, sir? ao VSS, 

©. Both Bob Chester and Jack Teagarden are M. C. 
A. bands, are they? Poe Diaieistcomnectn [39 1] 


©. Then you followed that, did you not, with Ted 
Lewis? 

A. I can’t give you the accurate dates. That sounds 
right. 

Q. And he, too, was a Music Corporation of America 
band? Ee Yes. 

©. You followed that by Jean Cooper, did you not? 

omeereesnould have come in there; yes. 

©. He, too, was a Music Corporation of America 
band? Zeenat is correct. 

©. And you again had Jack Teagarden, did you not? 

A. Well, I don’t know. I can bring those records, if 
you want to wait for them, and give it to you accurately. 
Our booking sheets are open, our procedure is. 

Q. I think that might be better, sir. You have handed 
me a memorandum on the—well, it 1s entitled “Memoran- 
dum to Pacht, Pelton, Warne, Ross & Bernhard’’? 

A. Well, that has no significance, that heading. I 
simply jotted those figures down. 

Mr. Warne: It will be stipulated that Pacht, Pelton, 
Warne, Ross & Bernhardt has no part in this at all? 

fr. Christensen: | just stated it was on this memo- 
randum, sir. I know nothing more about it than that, sir. 
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OQ. And you show that a profit derived from the 
operation of Mission Beach for the year 1944 was 
$79,924.53—correct, [392] sir? 

Pee tiat is correct, Sit 

©. And for the year 1943— 

Mr. Doherty: May I reserve our usual objection, on 
the ground, your Honor, this is incompetent, irrelevant 
and immaterial, hearsay, not within the issues of the 
case? That is not a proper basis for comparison; and 
that you cannot use this gentleman’s operation as the 
basis for what Mr. Finley might or might not have made. 

The Court: Overrule the objection. 

©. By Mr. Christensen: And for the year 1943, at 
Mission Beach, the profit was $72,759.66, sir? 

fee itiat 1s cortect. 

Q. And for the year 1942, say, about $50,000? 

A. That is about correct. 

OQ. Now then, for the same period of time at Pacific 
Square, starting in reverse order this time with the year 
1942, the profit— 

Mr. Doherty: The same objection, your Honor, as to 
the testimony on Pacific Square; the same objection that 
I have heretofore made. 

mite Court: The same ruling, 

Q. By Mr. Christensen: To continue with the ques- 
tion—$53,608.88, sir? A. That is correct) | 39e9 
Orie: 1943, $123.300109 sire 


ww 


oe ilinat is correct. 


And for 1944, $169,582.28? 
That is correct. 


2 
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Q. You sold the Mission Beach—I misspoke myself. 
You sold Pacific Square, did you, in 1945, sir? 

ieee Yes; July Ist. 

Q. So that, for the six months of 1945 it was approxi- 
mately $30,000, sir? A. Yes. 

©. To whom did you sell? 

Pemetvomiir: Walter Stutz. 

QO. Mr. Walter Stutz prior to that time, that is to 
say, prior to buying Pacific Square, had the liquor con- 
cession in the Pacific Square ballroom? 

A. That is right. 

QO. You knew, of course, that the City Council would 
advertise for bids for the leasing of the Mission Beach 
ballroom for a period of three years beginning on or 
about the Ist day of January of 1945, did you not, sir? 

7 CS 

©. And you did make a bid there? 

7 eeetitieis) COTTect. 

Q. Mr. Dailard, I will ask you to examine this photo- 
stat and tell me if you signed and submitted to the City 
fest S@auncil of the City of San Diego the original 
thereof, sir? A. Yes; this looks correct. 

©. And that is a photostatic copy of your signature, 
is it, sir? A. Yes. 

And the signature there of Edmund A. Wakelin? 

Is my partner. 

You recognize that as his signature? 

nies, Sir. 

r. Christensen: I offer this as our exhibit. 

r. Doherty: Just a moment, your Honor. That is 
the same document your Honor ruled on on Tuesday, 
subject to our objection, that is, ruled on our objection; 


= Se Oa 
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and, stating our objections, as incompetent, irrelevant 
and immaterial, hearsay as to the defendants in this case, 
not within the issues. 

The Court: Are you renewing your objection now? 
Do you mean that you are renewing your objection now, 
Major? 

Mr. Doherty: Yes, your Honor. 

The Court: The objection is overruled. 

Whe Clerk: Plaintiff's Hxhabite6. 


(The document referred to was marked as Plaintiff’s 
Exhibit 6, and was received in evidence. ) 


The Court: You had better show that bid to the jury. 
They do not know what is in it. Read it now or at a 
igtere|ooo || tite, 

Mr. Christensen: Well, I think that this might be a 
good time to read it. 

The Court: As I understand it, the objection does not 
go to the authenticity of the photostat? 

Mr. Doherty: It does not go to that ground, your 
Honor. I might say the further ground, that there is no 
foundation laid; there is no showing of a combination; 
that there is no offer to connect it up; that any statements 
that Mr. Daillard made were voluntary on his part and 
not binding on any of these defendants. And I am not 
raising any question on the foundation that it is not the 
original document. 

The Court: Overruled. 


Mr. Christensen: May I have Mr. Jaffe read it? I 
have not recovered from my cold. 
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The Court: You had better have one of the other 
gentlemen use their voice. 

Mr. Jaffe: I do not mind. 

The Court: All right. 


Mr. Jaffe: (Reading Plaintiff's Exhibit 6 in the fol- 
lowing words and figures): 


“October 30, 1944 


“To the Honorable Mayor and the Members 
of the City Council of San Diego 


“Gentlemen: [396] 

“Under lease from the City of San Diego we have 
operated the Mission Beach Amusement Center for the 
past five years. It is our desire to continue to operate the 
Mission Beach Amusement Center and, therefore, we 
respectfully submit the following bid for a lease. 

“We make this bid subject to the ‘Notice to Bidders’, 
as published in San Diego newspapers, and also subject 
to the further terms and conditions filed in the office of 
the City Clerk under Document No. 350454. 

“Accompanying this bid and made a part of it is our 
certified check in the sum of $1,000.00, payable to the 
Treasurer of the City of San Diego. This check is handed 
you as a guarantee that we will execute the contract if it 
is awarded to us. We also hand you with this bid a state- 
ment executed by the Commercial Casualty Insurance 
Company of Newark, New Jersey, to the effect that said 
company upon our request will issue the bond required 
under the terms of the lease. 

“Tf a lease is awarded to us for a period of three vears 
commencing January 1, 1945, we will pay to the City 
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of San Diego, as rental $20,000.00 per year, plus five 


per centum of the gross receipts derived from the opera- 
tion of said Amusement Center. [397] 


“Tf the lease is awarded to us, we agree that we will 
operate the Mission Beach Amusement Center in the 
following manner: 


“1. We will not operate or permit the operation by 
any other person of any concession or facility therein 
located in violation of any Federal, State or Municipal 
law. 


“2. We will maintain and operate the picnic area and 
the play area lying westerly of the parking lot. We will 
make no charge for the use of the picnic facilities. In 
connection with various games which may be played in the 
play area, as soon as we can determine which games are 
most suitable, popular and available we will submit the 
charges to be made for the use of play articles to be 
furnished by us, such as horse shoes, nets, balls, etc., to 
the City Manager for his approval, and we will not make 
any charge which does not meet with the approval of the 
City Manager or such other City official or officials as 
you may designate. 


“3. (a) We propose to operate a minimum of ten 
facilities and devices for amusement, and more if avail- 
able, which may be classified under the general character 
of ‘rides’, such as merry-go-round, Ferris wheel, tilt- 
wheel, caterpillar, scooter, rocket, roll-o-plane, etc. The 
price to be charged to the public [398] for the use of 
these amusement devices will be fifteen cents plus tax. 


“(b) We propose to reduce the present twenty-four 
to seventeen facilities and devices for amusement which 
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may be classified under the general character of ‘amuse- 
ment Skill games’, such as milk bottle games, dart games, 
cat racks, basket ball, shooting galleries, etc. The present 
charge made for these games is twenty-five cents, how- 
ever we propose to reduce the present charge so that of 
the approximate seventeen such games the charge will be 
ten cents for four of such games, fifteen cents for seven 
of such games, and twenty-five cents for six of such games. 


“(c) We propose to operate a minimum of five facili- 
ties and devices for amusement which may be classified 
under the general character of ‘miscellaneous’, such as 
fun house at a charge to the public of fifteen cents, glass 
house at a charge to the public of fifteen cents, photo 
studios at charges to the public from twenty-five to 
fifty cents, penny arcade, etc. 


“(d) We propose to operate approximately ten 
restaurant and variety food dispensing stands and two 
wine and beer establishments. In connection with [399] 
the price to be charged in the restaurants and the wine 
and beer establishments, prices in excess of the maximum 
OPA ceilings will not be charged. In connection with 
food and drinks generally sold, we agree to abide by the 
OPA ceiling prices, and it is proposed to charge fifteen 
cents for hot dogs and hamburgers, ten cents for ice 
cream, ten cents for popcorn, ten cents for soft drinks, 
and five cents for coffee. 


“4. During the season we intend to offer to the pub- 
lic each year ten major free or promotional events or 
facilities, such as All States Day, Texas Day, Bathing 
Beauty Review, Under-Privileged Children’s Day, Water 
Carnival, Labor Day Celebration, Fourth of July, Me- 


e 
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morial Day. When these events occur we will offer such 
free attractions as may be available and conditions will 
permit. 


“5. During the season from May 15 to September 15, 
inclusive, of each year we will operate the dance hall a 
minimum of three nights a week. We propose to operate 
the dance hall after the season for as many additional 
weeks as weather and other conditions will permit. The 
Music Corporation of America controls the booking of 
ninety-five percent of all Name Bands in this country. 
We have an agreement with the Music [400] Corpora- 
tion of America granting to us the exclusive rights of 
presentation in San Diego County of attractions controlled 
by said corporation. We believe that we are the only per- 
sons who are in a position to furnish San Diego with a 
continuous flow of Name Bands, and it is our intention, 
subject always, of course, to condition beyond our con- 
trol, to place Name Bands at Mission Beach. When the 
dance hall is not operated by us it will be available to 
the public for lease at $125.00 per night. 


“In connection with our qualifications, experience and 
financial standing, we desire to offer as a part of this 
bid letters signed by each of us, dated October 28, 1944, 
setting forth our qualifications and experience, and at- 
tached to said letters is a financial statement showing our 
assets and liabilities as of October 28, 1944. 


“Further, in connection with our qualifications and 
experience, we wish to state that we have a present exist- 
ing staff of competent trained amusement operators. We 
are maintaining an office in San Diego. We are an exist- 
ing going business, operating the Mission Beach Amuse- 
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ment Center and we can continue with our operation of 
that enterprise and in the manner herein stated without the 
necessity of a [401] reorganization or the organization 
of a new operating company. In connection with our 
present operation of the Mission Beach Amusement Cen- 
ter we have equipment which we value at $6,900.00, which 


equipment is necessary and is now in use. 


“We trust that we have incorporated in this bid all of 
the information you require. Our representatives are 
willing to cooperate fully with you at any time and to 
furnish you with whatever additional information you 


may desire. 
“Respectfully submitted, 


“(Signed) Wayne W. Dailard 
“(Signed) Edmund A. Wakelin” 


Attached thereto is a letter on the Pacific Square, Ltd. 
stationery, San Diego, California, dated 28 October 1944. 


“The Honorable Council of the City of San Diego 
“Civic Center 


“San Diego, California 
“Gentlemen: 


“You will find attached herewith financial statement 
as of today’s date in accordance with the provision out- 
lined in Paragraph 17, page 5 of the Specification for 
Bids on Lease of the Mission Beach Amusement Center. 
[402] 
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“With respect to qualifications and experience referred 


to in the same paragraph, my personal background includ- 


ing the following: 


“Six years as Division Manager for the Radio Keith 
Orpheum Corporation, 1560 Broadway, New York City. 


“Seven years as Western General Manager for the same 
company with headquarters in St. Louis and Chicago. 
During this period I directed the entire operation of 226 


theatres located in major cities. 

“One year director of Electric Park, Kansas City, 
Missouri. 

"One year director of Krne Park, Omaha, Nebr 


“Three years District Manager for the Fox West 
Coast Theatres, headquarters Los Angeles, and San Diego. 


“Manager of the San Diego Exposition in 1936. 


“For the past five years have conducted my own busi- 
ness, Which includes the direction of Mission Beach 


Amusement Center and Pacific Square, Itd. 


“Other affiliations include Member of the Board of 
Governors, St. Louis Municipal Opera; Board of Gov- 
ernors of the New Orleans Mardi Gras; member of the 
Veiled Prophet Association, St. Louis, and past member 
of the Theatre Guild. [403] 


“Very truly yours, 
“(Signed) Wayne W. Dailard” 
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“Financial Statement 
“As of 28 October 1944 


“Assets 
Cash in Bank of America $48 386.20 
Securities 3,750.00 
Book value of interest in Pacific Square, Ltd. 118,420.26 
Book value of El Cajon Valley Ranch 281657 -26 
Book value of personal property 19,973.54 
Book value of interest in Beach 
Amusement Enterprises equipment 3,450.00 
Total Assets $222,619.26 
“Liabilities 


Accrued balance of Federal Income 


Taxes to date, payable December 31, 1944 $ 7,572.98 
Total liabilities $ 7,572.98 
Net Worth $215,046.28” 


Letter dated 28 October 1944. 


“The Honorable Council of the City of San Diego 
Ores Center 
“San Diego, California 


“Gentlemen: [404] 

“You will find attached herewith financial statement as 
of today’s date, in accordance with the provision outlined 
in Paragraph 17, Page 5 of the Specification for Bids on 


Lease of Mission Beach Amusement Center. 
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“With respect to qualifications and experience referred 
to in the same paragraph, my personal background in- 
cludes the following: 

“3% years affliated with Pantages Theatres Circuit. 

“2 years with West Coast Theatres Circuit. 

“2 years as concession director of the San Diego Ex- 
position. 

“For the past five years have conducted my own busi- 
ness which is the management of Mission Beach Amuse- 
ment Center. 


“Very truly yours, 
“(Signed) Edmund A. Wakelin” 


“Financial Statement 


“As of 28 October 1944 


“Assets 
Real Estate—4 Unit Court 
822 Brighton Court, Mission Beach $20,000.00 
Securities 6,000.00 
Personal Property 8,000.00 
[405 | 
Cash in Bank of America $ 38,650.00 
Accounts Receivable 2,000.00 
Book Value of interest in Beach 
Amusement Enterprises equipment 3,450.00 
Total Assets $ 78,100.00 
“Liabilities 
Mortgage on above Real Estate $ 6,800.00 


“Net Worth $ 71,300.00” 
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I Hereby Certify that the above and foregoing is a 
full, true and correct copy of contents of Document No. 
350633, filed in the office of the City Clerk, San Diego, 
California, on October 31, 1944. 

“Fred W. Sick, City Clerk, 
“By (Signed) Clark M. Foote, Jr., Deputy.” 


Q. By Mr. Christensen: Now, Mr. Dailard, you ad- 
vertised in The Tribune-Sun, a paper of general circula- 
tion in the City of San Diego, on Monday, May 14, 1945, 
on Tuesday, May 15, 1945, and on Wednesday, May 16, 
1945, your Pacific Square ballroom, did you not, sir? 

eeccrmtiaat 18 correct. 

Q. I show you the advertising and ask you to identify 
it. They are in reverse order from what I have just read 
them to you, Mr. Dailard. 

A. Yes, that is our ad. 

©. There are three of them, sir. I wish you would 
look [406] at all three of them. 

Poeelitatis OUTS; yes, sir. 

Mr. Christensen: J offer these three ads as our ex- 
hibits next in order, your Honor. 

Mr. Doherty: Object to them on the ground that they 
are hearsay, incompetent, irrelevant and immaterial, out- 
side of the issues of the case; they are volunteer state- 
ments by a person not a party to this action and at a date 
subsequent to the commencement of the action. 

Mr. Christensen: J only say that he is named in the 
action. 

The Court: The objection is overruled. 

This line of evidence, ladies and gentlemen, is to be 
considered by you not as proof of the facts stated in the 
advertisements, but the fact of the advertisements. 
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There are certain representations made there and cer- 
tain statements which are material in this case, which will 
have to be connected up with the defendants in this case. 
The witness on the stand is not a defendant in the case. 
He is alleged to be what the pleadings call a co-conspira- 
tor, but before the unlawful agreement can be considered 
as applicable to those whom it is alleged constitute the 
unlawful enterprise, there must be a connection shown 
which justifies either the inference by you or the finding 
by you from direct testimony that there is such an agree- 
ment. [407] 

Mr. Doherty: Your Honor, may I suggest or request 
that the same admonition be given to the jury respecting 
the document that has just been read? It is not only 
signed ‘by Mr. Dailard, but signed by a party who is 
certainly not a party to the action, a Mr. Wakelin. 

The Court: Of Course, the exhibit—what is the num- 
ber of that, Mr. Clerk? 

Mr. Warne: Six, your Honor. 

ies Clerk: Six. 

The Court: —Exhibit 6 falls in a little different 
category from the advertisements that have just been 
reccived in evidence. But before Exhibit 6 or any ether 
exhibit can be tied into the defendants in the case, there 
must be sufficient evidence which justifies either an in- 
ference by you that there was a partnership or an unlaw- 
ful combination and agreement, or what in law is called a 
conspiracy. [ am using that term because it is a legal 
phrase, not because of any other feature or connotation 
that may be implied by the use of it. 

The other name, there has been no explanation at this 
time as to the other name that is on Exhibit 6. You are 
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not to infer anything by reason of the fact that there is 
another name on it. 
Proceed. 


The Clerk: For the record, that newspaper is Plain- 
tiff’s [408] Exhibit No. 7. 

The Court: There were three of them, I believe, 
clipped together. 

The Clerk: Use them as one exhibit? 

Mr. Christensen: That is agreeable, your Honor. 
They are clipped together. 

The Court: Put them all together. 


(The documents referred to were marked as Plaintiff’s 
Exhibit No. 7 and were received in evidence.) 


QO. By Mr. Christensen: Mr. Wakelin, whose name 
appears on that bid, at that time was a partner with you, 
was he not, sir? A. In Mission Beach. 

Oo 263, Site 

A. He was a member of the general partnership. 

Mr. Christensen: That is right. Ladies and gentle- 
men, I desire only to invite your attention to the ad which 
has just been received in evidence. The three are identical. 
Let me read it. The ad reads as follows: 

“Do not be confused Pacific Square will continue to 
present 90% of all name bands. Coming during ensuing 
weeks :”— 
and I will have to read this carefully— 

“Harry James, Les Brown, Gene Krupa, Sammy Kaye, 
Tommy Tucker, Harry Owens, Artie Shaw, Guy Lom- 
bardo, [409] Xavier Cugat, Freddie Martin, Vaughn 
Monroe, Charlie Spivak, Henry Busse, Jan Savitt, Ted 
Weems, Louis Prima, Ted Lewis, Eddie Duchin, Freddie 
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Slack, Hal McIntyre, Benny Goodman, Wayne King, Abe 
Lyman, Joe Saunders, Charlie Barnet, Henry King, Joe 
Reichman, and many others.” 


The ad continues: 

“Dancing 9:00 to 1:00, Friday, Saturday, Sunday, held 
over 2nd big week, Jan Garber and his orchestra, Music 
Corp. of America Bands, Pacific Square, Direction, Wayne 
Dailard, every Tuesday old-time dance.” 


The ad appearing under Tuesday, May the 15th, is the 
same except down as we get below: 

“Tuesday Merl Lindsay and his orchestra. Friday, 
Saturday, Sunday, Jan Garber and his orchestra held 
over. Music Corporation of America Bands, Pacific 
Square, Direction Wayne Dailard.” 


And the ad of Monday, May 14th, 1945, again: 

“Do not be confused Pacific Square will continue to 
present 90% of all name bands. Coming during ensuing 
weeks,” 


and the list is the same. 
“Dancing 9:00 to 1:00.” [410] 


This ad is the same as the ad that I just read to you. 


©. Mr. Dailard, during the time that you operated 
Mission Beach during the year 1944 how many nights a 
week did you conduct dancing there, sir? 

A. 1 think, during the summer period we operated 
three nights a week. 

Q. The summer period was what time, sir? 

A. From about May 30th to Labor Day. 

©. And did you operate three nights every week dur- 
ing that time? 
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A. I don’t know without consulting records. I be- 
lieve we did. In 1944, I am sure we did. 

Q. And then, let us take the period from January Ist 
to May. 

A. I think it was just miscellaneous engagements, just 
occasional engagements. 

Q. And from Labor Day until the end of the year, 
sir? A. Probably the same application. 

Q. Was that true also during the year 1943? 

A. Substantially so; yes, sir. 

Q. And during the year 1942? 

A. I would have to consult records. 

Mr. Christensen: With the exception that this witness 
has agreed to bring to us tomorrow a list of the bands 
which played there, I have no further questions. [411] 

The Court: Do you want to deter your cross examina- 
tion, Major, until the morning, or do you want to pro- 
ceed now with what cross examination you have? 

Mr. Doherty: I was going to suggest it probably 
would be better if counsel had another short witness that 
he could now interpose, then we would not have Mr. 
Dailard under cross examination and then under direct 
and back and forth. It would be more orderly the other 
way. 

The Court: I think it would be. Haven’t you some- 
one that you can fill in the 15 or 20 minutes with? 

Mr. Christensen: May I have the privilege at this 
time of having read Mr. Finley’s bid to the City Council 
which is already, I believe, in evidence? 

WViemeount Yes. You may leave the stand, Mr. 
Dailard, and return in the morning. 


The Witness: Thank you. [412] 
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The Court: Was it marked for identification, Mr. 
Figg? Is that the Plaintiff's exhibit? 

Mr. Warne: May I suggest, your Honor, that this 
occurred, that we requested at the pre-trial hearing the 
adimission that that was the certain document. 

Mr. Christensen: May I offer it at this time and have 
it read rather than call another witness now? I haven’t 
time to call a witness. 

Mr. Doherty: And it will be agreed that Mr. Finley 
has taken the stand and identified this as his bid, and that 
he may be examined upon it when he takes the stand? 

Mr. Christensen: Yes, your Honor. 

Mr. Warne: If the court please, there is one ques- 
tion. I don’t believe that the document just presented, 
as a matter of fact, I know for a fact that this is not the 
whole of the bid submitted by Mr. Finley, and I submit 
a foundation be laid on that. 

Mr. Christensen: I have the rest of the documents 
here. I have all of them for you. 

The Court: We had one here at the pre-trial. I was 
under the impression that it was identified in the trial 
before the jury, but probably not. 

Mr. Doherty: It is understood, of course, that in the 
offer of this agreement it 1s subject to our objection that 
it is hearsay, not within the issues of the case, no [413] 
foundation laid showing any connection between it and 
the defendants, and no offer or promise to connect it up 
with any alleged conspiracy or combination. 1] presume 
that would cover it. 

The Court: This doesn’t interest you, ladies and gen- 
tlemen, so that you don't need to be worried about it. It 


Music Corporation of America, etc., et al. 407 


(Testimony of Wayne Dailard) 


is for the judge. Objection overruled. The same ruling 
that has been made. 

From now on it is for the jury. 

Mr. Christensen: Will you mark this, please? 

The Clerk: Is this for identification? 

The Court: No, it is in eidence. 

The Clerk: Plaintiff’s Exhibit No. 8. 


(The document referred to was marked as Plaintiff’s 
Exhibit No. 8, and was received in evidence. ) 


The Court: Do you have it all together now? Is it 
all there now, gentlemen? 

Mr. Christensen: Yes. 

The Court: Mr. Warne, it is now all intact, the en- 
tire bid? 

Mr. Warne: Very well. 

The Court: Counsel states it is. 

Mr. Warne: We haven’t had an opportunity to ex- 
amine it, so I do not know. 


(The document referred to was handed to counsel.) 
[414] 


The Court: It is now about twenty minutes after 
four. I think you had better look that over between now 
and tomorrow morning, and we will excuse the jury at 
this time and give them a little vacation. 

Ladies and gentlemen, we will take a recess until 10:00 
o'clock tomorrow morning. Remember the admonition and 
keep its terms inviolate, and be here in the morning at 


10:00 o'clock. 


(Whereupon, at 4:20 o’clock p. m. January 31, 1946, 
an adjournment was taken until 10:00 o’clock a. m., Fri- 


day February 1, 1946.) [415] 
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Los Angeles, California, Friday, February 1, 1946, 
10:00 a. m. 

The Court: All present. Proceed. 

Mr. Christensen: Mr. Dailard, is he here? 


WAYNE DAILARD, 
called as a witness by and on behalf of the plaintiff, 
having been previously duly sworn, resumed the stand 
and testified further as follows: 
Direct Examination (Resumed ) 
By Mr. Christensen: 


Q. Mr. Dailard, yesterday before you left, I guess 
you observed I was using a list, and I loaned it to you 


to check? A. Uhat isscornect, 
©. You have made a check of this list which I loaned 
to you, which I now hold in my hand? A, YVecucie 
Q. Did you not, sir? EX ES Site: 


Q. And the list, you have told me here a moment ago, 
was correct as far as your memory serves you? 

tg NAGS 

Mr. Christensen: May I offer this list of bands which 
have appeared at both Pacific Square and Mission Beach 
now into ‘evidence? 

Mr. Doherty: May I look at it quickly, your Honor, 
[417] because I have not seen it? 

Mr. Christensen: I have a copy, Mr. Doherty, if you 
would like, that you may use for a moment. 

Mr. Doherty: Whose are the lead pencil memo- 
randums? 

The Witness: Those are mine. 

Mr. Christensen: Suppose we ask Mr. Dailard. 
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Q. You say that those are yours cs 

Mr. Christensen: Thank you, sir. 

Mr. Doherty: I haven’t had a chance to look at it, 
your Honor. I assume it is something that has been 
checked by the witness. 

Mr. Christensen: Mr. Dailard has just advised us 
that he has checked this. 

The Witness: It is substantially correct. 

The Court: It will be received. 

The Clerk: Plaintiff’s Exhibit No. 9. 

Mr. Doherty: Subject to our general objection here- 
tofore made, your Honor. 

The Court: So ordered. And if it is found to be 
inaccurate, subject to be rechecked. 

The Witness: Yes, sir. 

The Court: Did you hear me, Major? If found 
to be inaccurate, subject to rechecking? 

Mr. Doherty: Yes, sir, your Honor. [418] 

The Court: If you both agree that it does not con- 
tain accurately the matter that it purports to contain. 

Mr. Christensen: Yes, sir, your Honor, of course. 

The Court: Very well. Cross-examine. 


(The document referred to was marked as Plaintift’s 
Exhibit No. 9, and was received in evidence. ) 


Mr. Christensen: I would like to ask just a couple 
more questions, sir. 

Q. During the year 1945, all of the bands, all of 
the name bands submitted to you by Music Corporation 
of America were used by you in Pacific Square, were 
they not sir? 
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A. That would have to be checked. I can’t answer 
that. 

Q. Can you recall any? 

A. I don’t recall any that were submitted that were 
not booked, but it often happens that— 

Mr. Christensen: I have some photographs which I 
have heretofore submitted to counsel. 

Q. Mr. Dailard, I show you here certain photographs, 
taking them in order, and ask you if you recognize the 
photographs? A ESS. 

Q. That is a photograph of Pacific Square ballroom, 


1S. fle ete A. It is not very complimentary. Yes. 
[419] 

Q. And this also is a photograph of the Pacific Square 
ballroom, sir? aes 


Q. This also is a photograph of the Pacific Square 
ballroom, is it not, sir? A. Yes, sir. 

Q. And this is a photograph of one of the scenes 
in Pacific Square ballroom? A VCS. pote 

Mr. Christensen: May these be received into evi- 
dence as our exhibit, collectively, next in order, sir, your 
Honor? — 

The Court: Any objection to these, gentlemen, these 
photographs? 

Mr. Doherty: Subject to the objection—I say, the 
general objection, hearsay, incompetent and irrelevant, 
not within the issues of the case, and no showing of 
a combination or any promise to connect up with any 
conspiracy or combination. 


The @@urt: Objection overruled. 
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I wanted to ask you a question about the first one of 
these series in exhibit—what? 
The Clerk: Plaintiff’s Exhibit No. 10. 


(The documents referred to were marked as Plaintiff’s 
Exhibit No. 10, and were received in evidence.) [420] 


The Court: There are four of them in this exhibit. 
This large building back of the telegraph pole, what is 
that? A. That is the Civic Center. 

The Court: What is the building? 

The Witness: I beg pardon, sir? 

The Court: What is the large building? 

The Witness: Civic Center. 

Ohew@oure. the City Hall of the City of San Diego, 
isn’t it? 

The Witness: That is correct. 

The Court: Show them to the jury if you want 
to. [421] 

©. By Mr. Christensen: I have one more question, 
Mr. Dailard. I asked you yesterday to check to de- 
termine if you had used any attraction, as distinguished 
from a band or orchestra, at any time prior to February 
2, of 1945? A. Yes, sir. 

Q. Will you tell me when that was, and what it was? 

A. May I consult notes? 

The Court: Yes, sir. And keep your voice up, please. | 

The Witness: Mr. Christensen, I haven’t the exact 
play dates because the contracts on attractions are on 
file in San Diego,— 

Q. By Mr. Christensen: Yes, sir. 

A. —but I can give you the years, and I can give 
you the place they appeared. 
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Q. Yes, sir. 

7 In 1945 on February 1, 2 and 3 at Pacific Sqm 
we had the King Sisters. 

Q. May I interrupt you there? That was the date 
that Mr. Finley opened at Mission Beach? 

A. I don’t know. On March 9, 10 and 11, 1945 we 
played Abbott and Costello at Pacific Square. 

Q. And through whom were those booked? 

A. The arrangements were made, I think, through 
Music Corporation. They were booked direct with Abbott 
and Costello’s agent, as I remember, but I think the 
transaction was made [422] through Music Corporation. 

Q. Well, can you tell me if there were any attrac- 
tions prior to the time that Mr. Finley opened, say, 
February 3rd? 

A. Let me finish, and I will give it to you. I have 
it all here. In 1943 at Pacific Square we presented 
Sally Rand. 

Q. Can you tell me approximately when that was, sir? 

A. Not without getting the original contract. In 1943 
at Pacific Square we presented the Andrew Sisters 
on two separate occasions. I can’t give you both dates. 
I have one accurately, October 22, 23 and 24. It was a 
repeat appearance. 

Q. That was during the year 1943? 

A. Yes. You won’t find it on your list because those 
contracts were issued from different agencies. We have 
the copies of the original contracts in San Diego in 
our file. 
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A. In 1942 and in 1943 at Pacific Square we pre- 
sented, “Six Hits and a Miss.” 

In 1942 or 1943 we presented the Merrimacs. 

In 1942 at Pacific Square we presented Liz Tilton 
as an added attraction. 

In 1941 at Mission Beach we presented Dick Powell. 

In 1942 at Mission Beach we presented Faith Bacon. 
In 1941 at Mission Beach we presented the Andrews 
Sisters. 

In 1943, sometime | think during the month of April, 
at [423] Pacific Square we presented the Pied Pipers, 
and in 1942 or 1943 we presented Harriet Hilliard. 

Q. Tell me— 

A. Now, we are able to substantiate this as to ac- 
curacy when we obtain our files, if it is necessary. If 
you require that, we will have to dig them out. 

Q. If that is your best memory, Mr. Dailard, I 
wouldn’t ask you to do any more. 

A. Thank you, sir. 

Q. You have made an effort to determine this for me. 

A. Thank you, sir. 

Q. Harriet Hilliard, who is that or what is she? 

A. She was a singer appearing with Ozzie Nelson’s 
band. As a matter of fact, she is his wife. She ap- 
peared with him for some time, and later became an 
attraction for herself, and it became necessary to book her 
separately. Inasmuch as they appeared jointly over the 
radio, we thought it was good business to keep the team 
together and booked her as a special attraction. 

The Court: Ozzie Nelson was the leader? 
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The Witness: Yes, but she had her individual act. 
The Court: They have their individual program now? 
The Witness: That is correct, I believe. 

Q. By Mr. Christensen: At the time you had booked 
Ozzic Nelson’s orchestra, and you had her as an added 
[424] attraction? 

A. I don’t know that that is the case. I know it was 
the case in one instance, but I have a hazy recollection 
of having booked her with one other band. 

QO. Now, one other I remember you mentioning is 
Paieeacon. Is that corrects sir: A. Yes. 

Q. Tell me, what is she? 

A. Faith Bacon is a dancer, at one time nationally 
renowned, but a little bit antiquated at the moment. 

©. Now, what are the others? Refer to your list, 
or if you will pardon me and let me have this, maybe 
you can help me. There are some of them that I remem- 
ber. The King Sisters, that is an attraction which is 
a part of and appears with the Alvino Rey orchestra; 
that is correct? 

A. It did appear. I understand since they have out- 
grown the band stage and have become an attraction. 

Q. Miss Sally Rand, I think we needn’t ask you about 
that. The Andrews Sisters, that is a singing act; is 
that correct ¢ A. That is correct. 

Q. “Six Hits and a Miss,” is that also a singing 
act? 

A. Yes, it was a big radio attraction, and we booked 
it. 

QO. And the Merrimacs? [425] 

A. That likewise was a five-people singing act. y 
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Q. Now, Tiz Tilton? Az, Wilton 

Q. I am sorry. I thought that was a “T’. Please 
tell me what she 1s. 

A. She is a singer, a radio personality. 

Q. Now, Dick Powell in 1941 had an orchestra, didn’t 
he? A. No, he didn’t. 

Q. He appeared separately? 

A. He appeared as an act. 

Ome widetne Picd Pipers seem to be the other one 
on here, and that is a singing act? Am I correct, sir? 

A. A singing act. 

Mr. Christensen: Thank you for helping us. That 
is all, Mr. Doherty. 

Mr. Doherty: Your Honor, may I induce Mr. Dailard 
to raise his voice by examining him from back there? 

The Court: I asked him to raise his voice. Make a 
little effort, please. It is hard to hear you. 


Cross-Examination 
By Mr. Doherty: 
Q. Mr. Dailard, now speak so I can hear you, and 
I have a head cold. How many times, in addition to 
February 2nd and 3rd, I believe the dates were, 1945, 
how many other [426] times did you book the King 
Sisters? A. Read that back to me. 


(The question was read.) 
A. I think on two different occasions. 
Q. The last exhibit shown to you was Exhibit 10, 


which was photographs of Pacific Square? 
Eee iateis correct, 
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Q. You saw those, did you? Ay Niesmsit: 

Q. From what angles were those photographs taken? 

A. Very uncomplimentary. 

Q. What part of the building? 

Mr. Christensen: I object and ask that the answer be 
stricken as a conclusion and opinion of the witness, and 
not responsive to the question. 

The Court: Probably the adjective term is objection- 
able. Can you describe where the camera was set from 
that picture? 

The Witness: The camera apparently was placed at 
some tracks that run immediately behind our building. 
I may, however, describe the situation, that this build- 
ing is placed within a stone’s throw of San Diego’s finest 
building, which is the Civic Center, and on the main 
arterial highway leading into town. 

Q. By Mr. Doherty: How far is this building lo- 
cated from the Civic Center? [427] A. One block. 

Q. You testified yesterday that on July Ist you had 
sold this property to Mr. Stutz? 
hat is correct, sir 
And what was the sales price? 

Three hundred thousand. 

$300,000.00? A. That is correct, net. 

And what were the terms of sale? A. Cash. 
Was it all cash? 

It was cash at the tinie of the transaction: 
later put back one hundred thousand first trust deed 
as an investment. 

Q. That is $200,000.00 was paid to you in cash net? 

A. What is correct. 


POOO Soe 
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Q. And one hundred thousand first trust deed? 

A. Which was at our request. The deal was predi- 
cated on a cash basis. 

©. You have had no interest in that property since 
July 1st last? eaeeNOe site 

QO. Mr. Dailard, what experience have you had in 
the entertainment world prior to your activities at Mission 
Beach and Pacific Square? [428] 

A. I have spent twenty-six years in the business. I 
was affiliated with the Orpheum circuit for a number of 
years. I was affiliated with the Fox-West Coast chain 
for two years. I built, or operated and assisted in build- 
ing the World’s Fair. I was managing director of the 
Fair from the middle of 1935 through the liquidation 
period, and since that time I have operated my own 
business. That was in 1936. 

Q. Which fair are you referring to? 

A. The San Diego Fair. 

Q. How did you come to be named director of that, 
if you know? 

A. I was approached by a group—I was approached 
by the board of directors of the Exposition Corpora- 
tion, which was comprised of 126 of San Diego’s out- 
standing business people, who asked me to take over 
their situation, take over the management and direction 
of the Fair. This had happened after the Fair had 
opened, and they had got a little bad start. I was at 
the time under a contract to Fox Theatres, and I think 
Mr. Emil Klicka, vice-president of the Bank of America, 
Mr. Raymond Wansley, and other gentlemen of San 
Diego approached my superiors and asked for a loan of 
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me for the period of the Fair, which was granted by the 
officials of the Fox Theatres. As I stated, it was through 
the entire period of the Fair, and the demolition and 
liquidation of the Fair Corporation. [429] 

©. What was the investment in that Fair property 
and the activities there? 

A. We turned over—this is an estimate as accurate 
as possible to arrive at—we turned over in the neigh- 
borhood of fifteen to twenty-two million dollars. That 
was in building and the entire net intake and outlay 
of the corporation and of the concessionaires connected 
with the corporation. 


©. And you were the general manager and director 
of it under the direction of the Board of Directors? 
Ee cs, 


©. Now, as to the outcome, the financial outcome 
of the Fair, was it a success or was it in the red? 


A. We operated—we had the distinction, I should 
say, of operating the one of two successful fairs in a 
hundred years, that is, on a large scale, the Century of 
Progress, | am told, was— 

Mr. Christensen: Well, just a moment. May this 
be stricken as a conclusion or opinion, and based upon 
hearsay? 

Mr. Doherty: I concede that it go out, your Honor, 
the Century of Progress as a comparison. 

Q. Just tell us what the financial outcome was of 
the San Diego Fair? 

Mr. Christensen: To which we object as being im- 
material to any issues here presented. [430] 
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The Court: Overruled. 

A. We finished the second year of the Fair with the 
entire subscription returned to the public. In other words, 
the premise upon which the Exposition was built was a 
contribution returnable if earned. It was not a debenture 
or bond issue; it was returnable to the individual citizen 
only if earned. 

We returned the entire subscribed investment made by, 
or contributions made by the public. 

We left, J think, nine substantially built concrete 
buildings, a completely improved park of 1400 acres. All 
of our equipment was left to the City of San Diego. 

Beyond that, we had in our fund some $126,000 which 
was held—some of it is being held yet—to satisfy any 
claims that might come up in the years following the 
dissolution of the corporation. 

Our Fair was eminently successful. 

Q. By Mr. Doherty: During the operation of that 
Fair did you have any form of entertainment as a part of 
it? 

A. That was the first policy I instituted, and probably 
the most worthwhile thing | contributed to the Fair, was 
the fact that I immediately put in strong nationally known 
attractions. And recovery. I should say, because the 
corporation was in very bad shape when I took over, 
can be traced to the first day that we presented an at- 
traction in the fair- [431] grounds. 

I spent—that is an estimate; I could get it accurate— 
I think, possibly, during the entire operation of the 
Fair J administered well over a million dollars for enter- 
tainment of various forms. I brought the Mexico City 
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Municipal orchestra, I brought the American Choir, 
and other attractions would be attractions such as Sally 
Rand, a band like Ben Bernie, the Canadian Mounted 
Police Troup. We brought a variety, a widespread 
variety of entertainment which was intended to attract 
every class of people. We brought, I think, the Phila- 
delphia Philharmonic; we had the San Francisco Sym- 
phony; we induced the Ford Motor Company to build 
us a bowl and sponsor a season of sixteen weeks of 
popular symphony programs. I would say, in short, 
that we did everything to strengthen the entertainment. 
We even presented versions of musical comedy, light 
opera, like The Mikado, things of that nature. We 
covered, I think, practically every field. We presented 
rodeos, horse shows—well, just about anything you can 
think of in the way of entertainment we gave them, 
because we had a widespread appetite in amusements 
which were to be satisfied. 

Q. What experience during that period of operating 
the Fair did you gain from what are known as bands, 
or dance bands? 

A. We had a building called the Recreation Building 
but [432]. we had difficulty in finding a reason for it. 
The building had been built. We finally stumbled onto 
a policy, a ballroom policy. I say “stumbled” because 
it was quite an accident. We had booked a band. We 
had nothing to do with it, so we put it in the Recreation 
Palace. The thing was phenomenally successful. I mean 
by that. the youngsters paid their attendance outside of 
the grounds, paid their attendance into the grounds 
and paid another admission to get into the ballroom to 
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hear those bands. So we instituted a policy then and 
for the remainder of the season of name bands, and 
some local bands, and we carried on the ballroom policy 
because it was highly successful. I say it was highly 
successful, for this reason: they first had to pay an 
admission to get into the grounds and then they had 
to pay an admission into the ballroom in order to dance, 
and during those times it was quite a tariff for young- 
sters to lay down $2.00 apiece to get in to dance. 

That is where we gained our first knowledge of the 
appetite in San Diego for name and semi-name attrac- 


tions. 
Q. After the Fair closed you took over what is 
known as Mission Beach? A. That is correct, sir. 


QM. And who had operated it previous to that time? 

A. Immediately previous to us, the City of San Diego. 

Q. And I believe it had been testified here by Mayor 
[433] Knox that that was a failure? 

A. It was, notoriously. 

Q. In 1940, I believe it was operated by you, Mission 
Beach? 

A. If my memory serves me correct, we had a man- 
agement agreement, a short-term management agreement 
which started in 1939. JI may be wrong about this, but 
I think our initial lease started in 1940. You are cor- 
rect; but we had a short-term management agreement 
ahead of that, and it was just for a few months. 

QO. What type of bands did you use out at Mission 
Beach during the two years? 

A. Well, we used about everything out there. We 
used shows; we used attractions; we used the best bands 
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that we could buy; we used local bands; we used Hill- 
billy bands; but none were successful. 

QO. What was your observation as to the drawing 
power of so-called swing bands of the type known here 
and referred to as—oh, the Guy Lombardo type and 
that type of band? 

A. The weather conditions—I point that out because 
there is about 7 months a year at Mission Beach that 
the weather is adverse to consistent operations—with 
favorable weather conditions, with everything being in 
our favor, name bands did modestly well. In some 
instances they would make a few dollars and in some 
instances they only broke even— [434] even in the best 
conditions. That is a matter of record, that we have 
the grosses. 

Mr. Christensen: What was the last part of that 
answer? 

(Last part of answer read by the reporter.) 

The Court: I do not understand that term. 

Mr. Christensen: I do not understand the term. 

The Witness: Well, we have the grosses. He is 
asking about a certain period at Mission Beach. 

The Court: Do you mean gross returns? 

The Witness: We have those, yes, our gross returns 
on it. 

The Court: I understand that you are referring to 
gross returns. 

Q. By Mr. Doherty: Did you make a profit during 
those two years that you were using this type of opera- 
tion? A. No, sir. 


Music Corporation of Anicrica, etc., et al. 423 


(Testimony of Wayne Dailard) 


OQ. Were you experimenting during those two years 
as to the type of operation that would be a success at 
Mission Beach? A. Yes, sir. 

Q. And after those two years of experimentation, 
what did you conclude were the types of entertainment 
that would be not only well attended and patronized, but 
would be profitable? 

A. We were never able to influence what we refer to 
as [435] the consistent high grade of business into Mis- 
sion Beach. There were many factors involved in it: 
The fact that the plant is 7 or 8 or 9 miles from San 
Diego; the fact that previous to any of our entry into 
the Mission Beach situation, the place had gained an 
extremely rugged name—I mean a very bad name. We 
were never able to overcome that one phase. 

Now, we depended in San Diego upon the youngsters 
from good families. That has been our life blood there, 
even at Pacific Square, up until the middle of 1944, when, 
of course, the town was taken over by servicemen. But 
we had depended, by the date that you are discussing 
now, upon these youngsters. We found that we could 
bring them into the Fair, even at an exorbitant price; 
but we were never able to bring them into Mission 
Beach, even with attractions that they wanted to see. 

We even went so far as to put out surveys. I know 
practically everyone in the community, and we put out 
surveys to determine why John Jones’ son and daughter 
did not attend Mission Beach; and we were told that 
they did not like the atmosphere and environment. 

Mr. Christensen: Just a moment. I am going to 
object to this as hearsay. 
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The Court: Mr. Dailard. 
The Witness: Excuse me. [436] 


The Court: You just let the lawyers and the court 
take care of the legal phases and do not interpose your 
own ideas when counsel makes an objection. 


The Witness: Thank you, sir. 


The Court: I think a great deal of that was repute, 
which he was not asked for. He was asked for his 
own experiences, and that is part of his testimony with 
reference to cross-examination. You will confine your- 
self to the question, now, and we will not be delayed. 

Mr. Christensen: Will your Honor strike it? 

The Court: That part, ladies and gentlemen, in which 
it was reported and the repute was, etc., will go out, and 
you will disregard it. 

Q. By Mr. Doherty: Now going back a minute, Mr. 
Dailard, after you had been operating at Mission Beach 
a time, did you—I withdraw that. Was there any large 
downtown dance hall or ballroom in existence at that 
time, when you first took over Mission Beach? 

A. No, sir. 

Q. What steps did you take then, and when, to build 
Pacific Square? 

A. In 1940. I had previously owned the property at 
Pacific and Ash Street, and in 1940 we started the erec- 
tion of the present Pacific Square room. 

Q. And when was it opened? [437] 


A. December 28, 1940. 
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Q. What type of entertainment did you use in Pacific 
Square from the time it opened? 

A. We confined ourselves—I can answer that by say- 
ing this: That we have had no change. We have 
never changed policy in Pacific Square since the first 
week’s opening. We opened up with name bands, semi- 
name bands and local names; and we have carried that 
policy through for the duration of our operations. 

Q. How did that operation of Pacific Square com- 
pare with the operation that you finally determined upon 
as the best operation for Mission Beach? 

A. Well it was far more profitable, because our loca- 
tion was in our favor and the fact that the plant was 
new and fresh. 

Q. And did you always get good responses at Pacific 
Square for what we call name dance bands? 

A. I can answer that by saying that we never had 
an unprofitable week. Our records show that we have 
never had a red week in Pacific Square. 

Q. What type of entertainment from the standpoint 
of bands or other form of entertainment did you con- 
clude, from your experience, that you found the most 
attractive for Mission Beach in 1943, ’44, ’45? 

A. Well, in 1942, as an additional experiment, we 
brought [438] in a cowboy band, a band called Bob 
Wills. We were solely responsible for Bob Wills com- 
ing to this territory. We brought him here from 
Oklahoma, and we had an immediate tremendous suc- 
cess with Wills, and we immediately adopted the western 
type of music for Mission Beach. The class of people 
that chose to attend Mission Beach understood that. It 
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was no effort to bring them in for something that they 
understood. 

Q. How long did you continue that policy at Mission 
Beach? 

A. We continued that until our lease expired. 

Q. Was Bob Wills secured through the services of 
the Music Corporation of America? 

A. He was later. They took him under manage- 
ment. We brought him to this country and he chose 
them as his agent. 

Q. In other words, you hired him direct at first? 

A. Yes. I think we had—I would have to consult 
records for accuracy, but I think we had Wills for one 
year before he went under the wing of any agent. 

Q. And 1942, 1943, 1944, and up to the time you sold 
in 1945, you then specialized at Mission Beach in that 
type of entertainment, the so-called western bands? 

A. That is correct. We deviated occasionally. I 
don't think we deviated from the western policy over two 
or three times during that period of time, maybe four 
times. [439] 

Q. How did the success of the operation, financially, 
compare under the new type of operation with what you 
had been previously using? 

A. Well, the figures will answer that. I lost in the 
first two years’ operation of Mission Beach approximately 
$36,000; and the last three years of our operations were 
all profitable, as has been submitted here. 

Q. By those figures, the same figures which were read 
in evidence on the Mission Beach for the year 1942, you 
made about $50,000 at Mission Beach? A. Yes, yes: 
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Q. And that was the first year you began using this 
new type of entertainment? A. That is right. 

Q. And the year 1943 you made $72,759.66? 

A. That is correct. 

Q. And was that under this same type of operation? 

omeeacs: 

QO. And in 1944 you made $79,924.53 at Mission 


Beach? A. That is correct. 

Q. Now, in 1945 you only operated the first six 
months ? A. In 1945? 

O. Yes. 

A. We did not operate the first stx. That shows the 
first— [440] 

Ome eine Sdtiare, yes’ A. That is right. 

Q. I got confused. Mr. Finley operated it during 
1945. You know Mayor Knox? A. Yes. 


Q. Did you have a conversation with him in 1944 
respecting a renewal of the lease that you had on Mission 
Beach? A. Yes. 

Mr. Christensen: To which we object as not proper 
cross-examination. 

The Court: Well, let’s see where the foundation is. 
Where is the foundation for it, Major? 

Mr. Doherty: Well, there was no question asked this 
witness on direct, I will admit, respecting the conversa- 
tion with Mayor Knox; but the whole field of the opera- 
tion was opened wp. 

The Court: No. That is defensive matter, unless you 
laid the foundation. Sustained. 

Mr. Doherty: I never disobey your Honor. 

The Court: Don’t do it now. 
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Mr. Doherty: May I answer your Honor’s question 
what the foundation was for it? 

The Court: No, unless there is some foundation. 
You have a transcript, a daily transcript, and so has 
the court. [441] 

Mr. Doherty: The exhibit, your Honor, is the basis 
for it, the offer that went into evidence. Now, I am 
entitled, I think, to inquire into the preliminaries. 

ihe Court: You are entitled to inquire “intomiime 
preliminaries at the proper stage of the case, undoubtedly, 
and this is not that stage. Objection sustained. 

Mr. Doherty: Will that ruling, then, apply—so I will 
not run counter to your Honor’s ruling—to all questions 
respecting the testimony here of the other two city 
officials and the Lieutenant Commander about conditions 
at the Beach? 

The Court: The scope of the ruling is just as an- 
nounced, and is not anticipatory of anything. 

Q. By Mr. Doherty: Mr. Dailard, there was intro- 
duced yesterday an agreement or an offer by you to the 
City Council at San Diego; and I think the day preced- 
ing, there were introduced some other documents which 
I wish to ‘show you. Please look at Defendants’ Exhibit 
E, being the letter from Music Corporation of America 
on November 4, 1941, addressed to Pacific Square Cor- 
poration, and I will ask you if you identify that document? 

A. Yes, sir. 

Q. And was that the arrangement between you and 
the Music Corporation of America respecting bands at 
Pacific Square and Mission Beach? A. That is so. 
| 442] 
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Q. I will show you Defendants’ Exhibit F, being an 
agreement dated the 3rd day of May, 1944, and ask if 
you can identify that? A, Wes 

Q. What other agreements, either oral or written, did 
you have with Music Corporation of America respecting 
the use of their services? 


Mr. Christensen: To which we object as not proper 
cross-examination. 


The Court: Overruled. 
A. We had no other agreements. 


Q. By Mr. Doherty: Did you have any written or 
oral agreement with any of the officers or employees of 
Music Corporation of America other than as is contained 
in those documents respecting the use of facilities and 
service of Music Corporation of America? 


A. No, sir. 


©. And when I say “officers or employees” I mean 
these gentlemen who are defendants in this matter? 


A. No, sir. 


©. Was that the only and sole agreement you had 
with Music Corporation of America respecting their 
services and facilities? Ey cSeestia 

Q. I will show you now Pilaintiff’s Exhibit 6, being 
[443] your offer to the City of San Diego, which was 
read into evidence yesterday. Who prepared that docu- 
ment? A. My secretary and a local attorney. 

Q. Were they residents of San Diego? occ. 

Q. What connection, if any, did the Music Corpora- 
tion of America or any of its officers or employees have 
in preparing that document? A. None. 
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Q. Were they ever consulted by you or any of your 
employees ? Ay Noy cie 

Q. Did they know, to your knowledge, that such an 
offer was being made—I mean the contents of the offer? 

A. They knew nothing of the contents. I was trying 
to think whether they even knew for sure that we were 
going to bid. I don’t know. They might have known it. 

Q. That is, might have known that you were going 
to bid? A, Wes: 

Q. Did you ever show that document to any of 
the employees or officers of Music Corporation of Amer- 
1car A. No, sir. 

Q. I will direct your attention to one sentence in 
this document; it is on page 4, in subparagraph 5 of 
Exhibit [444] 6: “We have an agreement with the Music 
Corporation of America granting to us the exclusive 
rights of presentation in San Diego County of attrac- 
tions controlled by said corporation.” Were you referring 
to Defendants’ Exhibits E and F in that statement? 

A. Well, frankly, I didn’t even know that statement 
was in there until it was brought out during this court 
trial. 

Q. I will call your attention to another statement in 
the same paragraph, on page 4: 

“The Music Corporation of America controls the book- 
ing of ninety-five per cent of all name bands in this 
country.” 

Did you ever consult the Music Corporation of America 
respecting that statement? A. «No, sim 

Q. Or any of its employees or officers? 

A. No, sir. 
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Q. When did you first know or did it come to your 
attention that statement was in there? 

A. When the plaintiff’s attorneys took my deposition. 

Q. And when was that? 

Peeeiesicec matter of record. J dont know. 

Q. Didn’t you read this over before you turned it 
in to the City Council? [445] 

A. Strange as it may seem, I did not, sir. 

Q. Did the Music Corporation of America or any 
of its officers or employees ever say to you that they 
controlled any bands? A. No, sir. 

Q. Did they ever say to you that they were employ- 
ment agents: or representatives of ninety-five per cent, 
or any other per cent, of name bands? A. No, sir. 

Q. That was a matter, then, inserted by your secre- 
tary and your attorney without consulting you, or, so far 
as you know, with defendants? 

A. That is correct, sir. 

Q. This contract, Exhibit F, I will call your atten- 
tion to the last paragraph, I believe, in it—it is next to 
the last paragraph—it is on page 5, Mr. Reporter, and 
designated 9. It reads, Mr. Dailard: 

“This agreement is personal to the parties hereto and 
is not transferrable to any other parties, firms, persons 
or corporations.” 


You are familiar with that provision? A. Yes. 
[446] 

©. At the time of your sale to Mr. Stutz of your 
properties, that is, the Pacific Square, did you have any 
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conversation with anybody representing Music Corpora- 
tion of America about that part of the contract? 

Ee cs. 

Q. What was said? 

Mr. Christensen: To which we object as hearsay and 
not proper cross-examination. 

The Court: Objection sustained. 

©. By Mr. Doherty: Look at Defendants’ Exhibit 
E, the letter of November the 4th. Can you give me the 
circumstances of how that letter happened to be written? 

A. We were—this was in connection with Pacific 
Square—we had issued or we had put on the market an 
issue of stock, and one of the resisting factors that the 
brokerage firm was being confronted with was the fact 
that we had nothing to assure, after the plant was built, 
that it could be serviced with bands. So I went to— 
I can’t recall the first contact I made with Music Cor- 
poration of America, and asked them 1f they would give 
me something in writing that they would service the 
account, everything being as it should be, and we finally 
arrived at this option of first refusal. That was in 
1941. We didn’t feel like investing in a plant unless 
we had some, at least, fairly tangible assurance that some 
one would consider serving us. The reason for that [447] 
situation was that— 

Mr. Christensen: To which we object as not respon- 
sive and hearsay. 

The Court: I don’t see how they could cross-examine 
on that. Read the question, please. 

(The question was read.) 

The Court: That is a broad question. 
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Mr. Doherty: Conspiracy, your Honor, is a broad 
charge. 

The Court: Just read the last part of his answer, 
when he was interrupted. 

(The portion of the answer referred to was read.) 

The Court: Yes, he is charged as a co-conspirator by 
the plaintiffs in the case. Objection overruled. Proceed. 

The Witness: Will you read my answer, and the 
question, please? 

(The record referred to was read.) 

The Witness: (Continuing)—the band leaders we 
felt might be skeptical about playing a new situation. 
I say we felt that. That seemed to be the feeling of the 
entire group interested in building Pacific Square, be- 
cause there had been no precedent. 

Mr. Christensen: Just a minute. May that be stricken, 
your Honor, as a conclusion and opinion, predicated on 
hearsay? 

The Court: If you will confine your answer, Mr. 
Dailard, I want to give you the widest scope, so far 
as you are [448] concerned, but confine it to yourself. 
If you can use the singular personal pronoun instead 
of “we’’, it would more accurately reflect the answer that 
you should give to that question. 

The Witness: Am I still answering that? 

The Court: Yes. We will have the witness’ answer 
read. Now, if you understand the rule, it is that we 
want you to speak just as to yourself and to use the 
personal pronoun “I”, if you can, because it destroys the 
sequence and continuity of the narrative to be interrupted. 
You should confine yourself to your own activities, and, 
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as I say, instead of using the plural personal pronoun 
“we”, use the first person. 

Now, read the answer, please. 

(The answer was read.) 

The Witness: I think that answers it. 

Mr. Christensen: Your Honor, may that latter por- 
tion be stricken? 

The Court: That part where he purports to state 
how others felt may go out, but the part with respect 
to himself, of course, will remain. 

Now, will you proceed, and we will not interrupt you 
again if you will bear in mind the observation and ruling 
of the court. 

The Witness: Thank you, sir. [449] 

The Court: Proceed. Have you finished your an- 
swer? 

The Witness: Yes. 

Q. By Mr. Doherty: Mr. Dailard, did Music Cor- 
poration of America, and when I say “Music Corpora- 
tion of America’ ] mean the defendants or their em- 
ployees, seek you out and ask you to give them such 
an arrangement? A. No. 

Q. At whose instigation or suggestion was the letter 
written ? A. It was my suggestion. 

Q. Did you have several conferences with them about 
it? A. J think probably six or seven. 

Q. During any of those conferences, before enter- 
ing into the signing of the letter, or at any time since 
that time, have there ever been any discussions or con- 
versations between you and the defendants, or any other 
official or employee of the Music Corporation of America, 
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that the purpose of that agreement was to exclude com- 
petition in the dance or entertainment business in San 
Diego? A. No. 

Q. Was it ever discussed? ig ING, 

QO. Mr. Dailard, did it ever come into your head that 
any charge like that would be made against you with 
respect to that agreement? [450] A. No, sir. 

Mr. Christensen: To which we object as immaterial 
to any issue. It is his opinion or conclusion. 

The Court: No, it isn’t his opinion. It is his in- 
tent. Overruled. 

The Witness: No, sir. 


Q. By Mr. Doherty: I direct your attention to 
some of the advertisements that were introduced here 
yesterday. They are Plaintiff's Exhibit 7. Will you 
please look at them, Mr. Dailard? Be MER, Sle: 

©. Would you read the first opening two lines on 
that? 

A. “Do not be confused. Pacific Square will continue 
to present 90 per cent of all name bands.” 

©. What was the reason for the statement or ad- 
vertisement, “Do not be confused”? 

A. Mr. Finley had presented an ad earlier in the 
week saying that— 

Mr. Christensen: Just a minute. To which we object 
as not the best evidence here. 

Mr. Doherty: Well, I will give you the best evidence. 

Mr. Christensen: Thank you. 

The Court: While you are looking for that, I think 
we will take our recess for a few minutes. Ladies and 
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gentlemen, remember the admonition, and keep its terms 
inviolate. Occupy [451] the jury rooms, please. 

(A short recess was taken.) 

The Court: All present. Proceed. 

Mr. Doherty: Miss Reporter, will you please read the 
last question, the one to which an objection was made? 

(The record was read.) 

Mr. Doherty: I have shown to counsel for the plain- 
tiff ads in the San Diego newspapers in the issues of 
Friday, May IIth. 

Q. By Mr. Doherty: Directing your attention, Mr. 
Dailard, to one ad, I will ask you if you recognize that 
advertisement ? A. Yes. 

Q. We had better finish with that one first. Is that 
one of the ads you had in mind when you ran the ad 
that is marked Plaintiff’s Exhibit 7, and which is before 
your 

A. Well, not specifically. This isn’t the specific in- 
stance that I had in mind. 

Q. I will show you now another advertisement in 
the San Diego paper, Friday, May 11th, and ask you if 
you recognize the ad. (Handing document to witness.) 

A. Yes, sir. 

Q. Is that the ad you had in mind when you ran 
the ads set forth in Plaintiff’s Exhibit 7? 

A. Yes, this ad and variations of this ad. [452] 

Mr. Doherty: May we offer in evidence, your Honor, 
the first document as Defendants’ Exhibit—G, is it? 

The Clerk: G, yes, sir. 

Mr. Doherty: I have shown it to counsel for plaintiff. 

Mr. Christensen: Yes, you have. 
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The Court: So ordered. 


(The document referred to was marked as Defendants’ 
Exhibit G, and was received in evidence. ) 


The Court: That is 1945. Was it May, 1945? 

The Witness: Yes, your Honor. 

Mr. Doherty: Yes, your Honor, Friday, May 11, 
1945, 

The Court: So ordered. 

Mr. Doherty: The other advertisement is in an- 
other newspaper. That will be H? 

Wiiemeicee.. Mefendants Exhibit H. 


(The document referred to was marked as Defendants’ 
Exhibit H, and was received in evidence.) 


Mr. Christensen: Mr. Doherty, could we have just 
the single sheet in which that appears, because it might 
possibly encumber the record; if it will serve your 
purpose. 

The Court: Are they in the same paper, “The Jour- 
nal,” or were they in both “The Journal’ and “The Trib- 
une’? 

The Witness: I think they ran in both “The Journal’ 
anda ibe Tribune.” 

The Court: That looks like “The Journal.” [453] 

Mr. Doherty: This is “The Journal,” I am satisfied. 

I have torn off, Mr. Christensen, the sheet with the 
ad on the reverse side, but they don’t have any date line 
on it or the name of the paper. 

The Court: Probably the red sheet has. 
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Mr. Christensen: I will agree with you on it in a 
moment, Mr. Doherty, that it is in the ‘San Diego 
Journal,” and it is the issue of Friday, May 11, 1945. 

Mr. Doherty: That is Exhibit H? 

The Clerk: Yes, sir. 

Mr. Doherty: May I read just the headlines to the 
jury? 

The Court: Yes. 

Mr. Doherty: Exhibit G is an advertisement, “Frankie 
Carle opens tonight at Mission Beach. Frankie Carle 
leads the parade of world’s greatest dance bands to the 
West’s most spacious ballroom. Now . . . Dancing 
Every night! Gala summer opening tonite. Dancing 
8:30 to 1. ‘The Golden Touch of’ Frankie Carle, his 
piano and his orchestra, featuring Paul Allen, Lee Co- 
lumbo, lovely Phyllis Lynne. Continuous dancing with 
Paul Martin and his music featuring The 3 Barries, sensa- 
tional singing trio. Admission $1.25, tax included.” 

Now, the other advertisement, Exhibit H: 

“Tonight gala summer opening. Now dance nitely 
Mission Beach. New home of big name bands. The 
Golden Touch of Frankie Carle, his piano and _ his 
orchestra,” and some more. [454] “Mission Beach Ball- 
room and Amusement Park.” 

Q. By Mr. Doherty: What particular part of that 
advertisement, Mr. Dailard, inspired you or caused you 
to run the ads which I have already referred to here, 
Plaintiff’s Exhibit 7? 

A. The part that refems to the new home of big 
name bands. 
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Q. Now, will you look at Plaintiff’s Exhibit 7, and 
look down on the list of bands which you state will play 
in Pacific Square, and tell me whether or not those are 
bands represented solely or entirely by Music Corpora- 
tion of America? 

Mr. Christensen: To which we object as calling for 
his conclusion or opinion. 

The Court: I think he is qualified to answer. Over- 
fule 

The Witness: Will you read the question? 

(The question was read.) 

The Witness: No, sir. 

Q. By Mr. Doherty: Are there bands there repre- 
sented by other agencies? A. Yes, sir. 

Q. During your operation of Mission Beach and 
Pacific Square, did you use the facilities of other agencies? 

Pen eS. 

Q. During your entire operation? [455] 

A. Yes, sir. 

Q. Did you consult the Music Corporation of Amer- 
ica, or with any of its officers or employees, or any of 
the defendants, before that advertisement known as Ex- 


hibit No. 7 was put in the paper? ING Sir 
QO. To your knowledge, did they see it? 
A. No, sir. 


Q. The statement at the bottom of the ad, referring 
against to No. 7, “The Music Corporation of America 
bands,” did you consult any of the defendants or the 
corporation, or any of its employees, when you put that 
in? 

A. No, sir. That was a part of our regular signature. 
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Q. By the way, how many times before this lawsuit 
started had you met Mr. Stein, the president of the Music 
Corporation? 

A. I met Mr. Stein the day of—no, the day after 
this trial opened for the first time. 

Q. There is one question I forgot to ask you, Mr. 
Dailard, this morning. This letter of November 4, 1941, 


—that is Defendants’ Exhibit E, isn’t it? A. Yes. 
Q. Was there a previous letter to that one in ex- 

istence? A. There was a very vague letter, yes. 
Q. Have you been able to find it? [456] 15a NG, 


Q. Had that previous letter a reference to an arrange- 
ment with Music Corporation of America and the bands? 

A. The substance of the letter was that if and when 
this ballroom would open, that they would service us. 

Q. And that was when you were building the plant? 

io Nhat iswcomect: 

Q. While these contracts were in effect, have you 
ever dealt directly with band leaders, without going 
through M.C.A., or any other agency? 

A. Many times. 

Q. And made contracts direct with them? 

Een cS. 

Mr. Doherty: I believe rather than take up the time 
of the court, Mr. Christensen, may it be agreed and 
stipulated that in all these cases each engagement of a 
band leader at a ballroom is a separate individual con- 
tract? In other words, there is no blanket arrange- 
ment, but they sign for an engagement, for each in- 
dividual showing or presentation at a ballroom? 

Mr. Christensen: I don’t believe that is a correct 
statement. , 
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Q. By Mr. Doherty: Mr. Dailard, did you ever, 
in all your dealings down there, enter into any blanket 
contracts where you would buy or agree to take or 
engage a whole [457] series of bands in one contract? 

A. No. 

QO. Was each individual engagement a separate con- 
tract on the form prescribed by the Musicians Union? 

oe What is correct. . 

Q. My associates have handed me some pictures of 
Pacific Square taken from another position. I have shown 
them to counsel. I will ask you to examine them, to 
look at them, and ask you if they are true representations 
of Pacific Square from another viewpoint. (Handing 
photographs to witness. ) 

A. Yes, sir. 

Mr. Doherty: May we offer those in evidence, your 
Honor? 

The Court: Yes. 

The Clerk: Exhibit I. As one exhibit? 

Mr. Doherty: I think we might as well throw them 
in as one exhibit. That will be Defendants’ Exhibit I? 

The Clerk: Yes, sir. 

The Court: How many are there? 

The Clerk: Five, your Honor. 

The Court: So ordered. Defendants’ Exhibit I. 

(The documents referred to were marked as Defend- 
ants’ Exhibit I, and were received in evidence.) 

Mr. Doherty: Before you clip them together, may 
I show them to the jury, your Honor? [458] 

The Court: Yes. 

(The photographs were handed to the jury.) 
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Mr. Doherty: While the jury looks at that series of 
pictures, your Honor, I have a series of pictures of the 
interior of Pacific Square. May we get through with them 
at the same time? I have shown them to counsel. 

Mr. Christensen: Yes. Go right ahead. 

The Court: Yes. 

©. By Mr. Doherty: Mr. Dailard, I am showing 
you a series of pictures which purport to be pictures of 
the interior of Pacific Square, and ask you if those photo- 
graphs are a true representation of the interior of that 
dance hall. (Handing photographs to witness. ) 

A. Yes, sir. 

Mr. Doherty: May we offer them, your Honor, as 
Defendants’ Exhibit J? 

The Court: How many are there? 

The Clerk: Six, your Honor. 

Mr. Doherty: Six in number. 

The Court: Any objection, gentlemen? 

Mr. Christensen: No, your Honor. 

The Court: So ordered. 

(The photographs referred to were marked as Defend- 
ants’ Exhibit J, and were received in evidence. ) 

Mr. Doherty: May I show them to the jury, your 
Honor, [459] while they are looking at the others? 

The Court: Yes, sir. 

(The photographs referred to were handed to the jury.) 

Q. By Mr. Doherty: Have you before you the ad- 
vertisements on the smaller sheets? Plaintiff’s—this one 
here (indicating), I believe. 

ThesGourt.. lxhibit Wr 

Mr. Doherty: Yes, Exhibit No. 7. 
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Q. By Mr. Doherty: Where did the idea of ‘90 
per cent of all name bands” originate? 

A. We originated and used that slogan in 1941, and 
the reason for it was that at the time we opened our 
youngsters had been coming up to the Palladium, and 
they expressed certain doubts as to whether or not we 
were really going to bring the big attractions to San 
Diego. 

Mr. Christensen: To which we object as calling for 
hearsay as to what other people had done, or said, or 
expressed; particularly, their doubts. 

The Court: I think his reasons are material. I don’t 
know that it is necessary to detail the source of the 
knowledge, Mr. Dailard, but anything that is operative 
in your mind is proper to disclose. I don’t know whether 
we want to bring these folk that you call youngsters 
up here or not, give the other side the opportunity to do 
that, and it isn’t necessary to go into the details of that 
matter. Anything [460] that was operative in your mind 
as to the matter is proper but narrating as to youngsters 
or young people, or anything of that kind, would not be 
essential in anything of that kind. 

The Witness: All right, sir. 

The Court: Do you understand that? 

The Witness: Yes. Where was [? Will you repeat 
my answer? 

Mr. Doherty: And repeat the question, please. 

(The record was read.) 

The Witness: (Continuing) We found it necessary 
to coin a slogan. 
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QO. By Mr. Doherty: I will put it this way, Mr. 
Dailard, and see if it will help you: Was that sort of 
an entertainment ballroom in San Diego, the type of 
Pacific Square, something that was new to that com- 
munity ? BA CO, 

Q. Did you receive complaints or inquiries or sug- 
gestions from any of your customers that had patronized 
Pacific Square respecting the type of entertainment you 
would or would not have? iis EES. 

Q. And what was the nature of those suggestions 
or inquiries you received? 

A. The nature of the inquiries— [461] 

Q. I didn’t mean to give the names of individuals, 
or the groups. 

Mr. Christensen: That is objected to as being im- 
material and calling for hearsay. 

The Court: Overruled. He has modified the question 
to make it proper. 

Mr. Doherty: Will you read the question? 

(The record was read.) 

The Witness: A. The inquiries were, ‘““Who is com- 
ing? What will your permanent policy be?” So I coined 
this phrase, keeping in mind such phrases as, ‘““When a 
better car is built, Buick will build it,’ or “Good pipes 
smoke more Prince Albert tobacco than any other tobacco.” 
We had all the product available for the community, be- 
cause we had one institution, so we coined this phrase 
and sustained it throughout our operation. Our ads will 
evidence we used this constantly since Pacific Square 
opened, “90 per cent of all name bands will play Pacific 
Square.” 


a 
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QO. By Mr. Doherty: Irrespective of the agency from 
which they came? A. That is true. 

Q. I will show you Plaintiff's Exhibit 9, which is a 
list of bands playing at Mission Beach and Pacific 
Square, and ask you to start in the year 1943 and go 
through that entire year, and tell me how many bands 
played at Mission Beach during [462] 1943 that were 
not western or cowboy or hill-billy bands, whatever classi- 
fication you want to give them, those that were not of 
that class, at Mission Beach? Take each year separately, 
Mr. Dailard,—1943? 

A. You asked 1943 and 1944? 

Q. No, take them separately. Take 1943; then take 
1944. 

A. There were four bands in 1944 that were not 
western bands, according to this list. 

QO. What about 1943? I started you there at the 
top of the list of 1943. I wish you would check it again 
to see if your tally conforms to mine. 

A. We had one band in 1943 that was not a western 
band. 

And how many in 1944? You state four? 
Four. That is correct. 


0 >O 


. You are confining your examination now just to 
Mission Beach? A, Ys, sin. 

QO. On February 3, 1945, Mr. Finley opened at Mis- 
sion Beach, and you were still operating Pacific Square 
at that time, were you not? ja IS be 

Q. Which band did you have or what band did vou 
hia cea acing square on February 3, 1945? 

A. Vaughn Monroe. [463] 
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Q. What is that again? A. Vaughn Monroe. 
Q. And what agency was that band secured through? 
A. The William Morris. 

Q. And what band did Mr. Finley have over at Mis- 
sion Beach? A. Henry Busse. 

Q. What agency was that secured through? 

A. William Morris. 

Q. In this statement of profits from Pacific Square, 
Mr. Dailard, you gave us totals for the years of 1942, 
43. 44, and ’45. They were read into evidence yesterday 
when Mr. Christensen was examining you. What por- 
tion of those profits were earned the first six months, 
and what portion the second six months, from your ob- 
servation? 

A. Well, I have always contended that we had three 
summer months and three winter months, and that there 
was very little variation over a six months period. I 
think that would be proven if we checked it accurately. I 
think there is about an even division. 

©. In other words, as of July Ist you would have 
made half of your earnings? 

A. I would say so, yes. 

©. Now, it shows here in 1944, from the figures you 
testified to yesterday, that Pacific Square made a profit 
for [464] the entire year of $169,582.28, and in 1945 for 
the first six months your profits were about $30,000.00. 
How do you account for the rapid drop of earnings of 
Pacific Square during that period, the first six months 
of 1945? 

A. Well, there are probably two factors. The first 
factor, of course, Mr. Finley’s operation at Mission 
Beach. That undoubtedly took some of our gross. The 
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second, and probably synonymous with that or equally 
important, was the fact that the war workers, or, the war 
plants had started laying off tremendous amounts of men 
during that period. I think the two factors would con- 
tribute possibly equally to that. 

Q. Have you been familiar with the operation, just in 
a general way without knowing the details, in the last 
six months of 1945, from your observation? 

A. I know very little about it, sir. 

Mr. Christensen: ‘To which we object as calling for 
his conclusion or opinion. 

The Court: He said he knew very little about it, 
Major. 

Mr. Doherty: Yes, sir. 

©. By Mr. Doherty:Have you been around to observe 
it? A. I checked the operations, yes. 

Q. Has it been on the upgrade or downgrade? 

A. Deviation— 

Mr. Christensen: To which we object as calling for 
his [465] conclusion or opinion. 

The Court: Yes, sustained. 

Mr. Doherty: I will withdraw it. 

QO. By Mr. Doherty: What was the weather condi- 
tion out at Mission Beach during a part of the year? 
Was there always good weather at Mission Beach? 

Mr. Christensen: To which we object as indefinite 
and uncertain, as to when in time. 

QO. By Mr. Doherty: Well, during your period of 
operations ? 

A. Our experience at Mission Beach was that the 
only dependable period was during the summer months, 
from May 30th until Labor Day, where you could rely 
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upon weather. We have had high tides that flooded the 
ballroom in the winter-time. We have had extremely 
foggy weather, where you could not find your way out 
there. Now, that is prevalent in any beach area, and it is 
not isolated to San Diego. The weather is very uncertain 
in the winter months. 


©. What effect does it have on the attendance? 

A. It has only this effect, that if you get a fog that 
starts at 6:00 o’clock, and usually it will hold from 6:00 
to 10:00 o’clock at night, then you have no_ business, 
because it is unsafe driving. 

Q. What means of transportation was there from the 
city of San Diego on out to Mission Beach? [466] 

A. When we first started up there, there was a street 
car line. That has since been supplanted by a bus line. 

©. The bus line is now operating? 

eee Uilatens: true: 

Mr. Doherty: May I ask counsel a question? I am 
skipping around, your Honor, in view of your Honor’s 
ruling on some questions I wanted to ask, and that has 
caused ime to be a little delayed. 

The Court: What is the distance of the Mission 
Beach Amusement Center from the metropolitan area of 
tpercity on San Diegor 

The Witness: It is about eight miles. 

The Court: What is the distance of the Pacific Square 
Gardens from the metropolitan district of San Diego? 

The Witness: About five blocks. 

Q. By Mr. Doherty: Mr. Dailard, one question is 
suggested. On direct examination Mr. Warne states that 
you testified that on New Year’s Day, I believe it was, 
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you played at Pacific Square Barnet, and at Mission 
Beach Keaton or Kenton, is that correct, or some other 
so-called name band? 

Mr. Christensen: In what year, sir? 

The Witness: I remember one year playing Charlie 
Barnet and Harry Owens. 

©. By Mr. Doherty: Well, whichever it was. 

A. Yes. I think that was our last New Year’s. [467] 

©. That was New Year’s, 1945? 

A. That is correct. 


©. What was the occasion of playing other than 
western music, so-called, at Mission Beach on that occa- 
sion? 

A. Well, of course, on New Year’s Eve you have got 
more business than anybody can take care of in almost 
any community, if the weather is favorable, and if I 
remember, we had no western band of any consequence 
available. Therefore it was necessary that we play a 
modern type of band. 

Mr. Doherty: I believe that is all at this time. [468] 


Redirect Examination 


By Mr. Christensen: 


Q. Both Barnet and Owens are M. C. A. bands? 

eeeeliat ts Correct. 

Q. Your Pacific Square is located just one block from 
the waterfront, isn’t it? 

A. Approximately, yes. 

Q. Approximately the same distance as the Mission 
Beach ballroom is located from the waterfront? 

A. That is correct. 
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©. And the fog you spoke of is just as prevalent at 
Pacific Square as it is at Mission Beach, isn’t it? 

A. I believe that is incorrect, sir. 

The Court: Mission Beach is located on the ocean 
frontage? 

The Witness: That is right; and we are on a land- 
locked, still-water harbor. 

The Court: You are on the San Diego Bay, are your 

The Witness: That is correct. We are several miles 
from the ocean. 

Q. By Mr. Christensen: As a matter of fact, the 
airports are right close by there? 

A. That is correct. 

©, To Pacihe Square; A. That is right. [469] 

©. And fog is so bad that flights are cancelled with 
great frequency, are they not, sir? 

A. That I wouldn’t know. 

Q. There is a lot of fog there at Pacific Square, isn’t 
there? 

A. That is undeniable. I am not a weather expert. I 
imagine we could get vital statistics on that. Your ques- 
tion to me was: Js the fog as bad at Pacific Square as 
it is at Mission Beach? And I said, “No,” I didn’t think 
that was the case. 

Q. You do not believe it is quite as heavy? 

A. Certainly not. 

©. Now, you were asked there concerning the list of 
bands listed under your ad there. It says, “Do not be 
confused.” You say those are not all name bands? 

A. I did not say that. 

Q. I beg your pardon. They are not all M. C. A. 
bands? A. That is correct. 
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©. I believe there are about 27 of them listed there? 
AS aes: 


Q. Not over three of them are not M. C. A. bands; 
foateioerkie, 1st t itr 

A. Ido not know. Do you want me to check them? 

A. Well, look. 

A. 1 think there are four. [470] 

Q. Will you name them? 

A. Iam not—and possibly five. I would have to con- 
sult records to verify it. 

©. Name the bands that you are referring to. 

A. Well there is Henry Busse, Charlie Spivak, Vaughn 
Monroe, Freddie Slack. 

Q. Who represents Freddie Slack? 

A. Well, that I don’t know. That is the one I said 
was optional upon a check of records. And I am not 
positive that Hal McIntyre is under Music Corporation. 
That I would have to check. 

Q. How did you know that Slack was coming, then? 

A. Well, isn’t it reasonable to assume that if a band 
has played your place since they were a band, that they 
would return and play it? Isn't that a reasonable assump- 
tion? 

Q. I really wouldn't know, Mr. Dailard. 

A. Well, | am suggesting that as an answer. 

Q. Had you contracts with Henry Busse to appear 
at the time you put that ad in? feo ING, 

©. Had you any contract with Spivak to appear at 
the time? 

A. That I don’t know without consulting records. 
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Q. Had you a contract with Monroe to appear there 
at the time you put the ad in? [471] 

A. I think he was booked, yes. I am not positive of 
that, but I believe he was. 


Q. Well, it is quite the practice, is it not, to book an 
orchestra for several weekends? A. No. 


Q. At one time? 

A. No, it is not; but it is a prominent practice—you 
can take any motion picture theatre in America, and at 
the season of September Ist they will advertise the pic- 
tures that are not even made as coming; they will adver- 
tise the company that is even going to make the picture, 
appear in the picture. They tell that, not because they 
have paid them, but because they have been doing busi- 
ness with the companies and they rely upon the company 
to continue and serve them. I have the same reliance 
that I put in Music Corporation, in William Morris and 
the other agencies when this ad was run, not because, 
when Mr. Finley came into the picture, that I thought 
they were all going to discontinue serving me. That does 
not bear out the picture of good business. 

Q. You knew that every M. C. A. band that was 
available in that area, that you would take, didn’t you? 

A. T knew that I would take them, everything being 
equal and the prices not being exorbitant. 

Q. Well, did you ever turn any M. C. A. band down 
because of price? [472] 


A. No, not because of price, but we have, I think, on 
several occasions turned M. C. A. bands down and put in 
competitive bands. I think that is a matter of record. 


an 
Go 
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Q. Tell me the name of one that you turned down? 

A. I don’t know. I have booked seven or eight hun- 
dred bands in the last few years. How can J remember 
them? How can I be expected to remember? But I do 
know it has happened. 

Q. Of these approximately 700, at least 90 per cent 
of them were M. C. A. bands, weren’t they? 

A. That I don’t know. That is a job for a statis- 
tician. 

Q. In any event, you use the best bands that are 
available at all times? 

A. Regardless of whose agency it came from, we 
used the best attractions we could buy, regardless of the 
agency. Our record of operation will prove that. Our 
record of operation will also prove that in many cases, as 
I have stated before, we have taken M. C. A. bands out 
and put in competitive bands because they were stronger 
attractions. 

Q. What I am getting at, and all I asked you was, 
that you use the very best bands available at all times? 

A. That was our policy. 

Q. And the biggest name bands that you could get? 

Jeet is right. 

Q. And that was true at the Fair as well as at 
the [473] Square, wasn’t it? 

A. Our policy—no. Our policy at the Fair was big 
attractions, whether they were bands or what they were. 

Q. Well, but when you used bands? 

A. The best available, yes. 

Q. You find that that is necessary in order to suc- 
cessfully operate? 

A. If would not say that, sir. 
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Q. This man, Emil Klicka, one of the men you say 
prevailed upon you to take over the Fair— 


Eee y cs. 

Q. —you later took him in as a partner, didn’t you? 
A. Yes. He came up for re 

Q. I only asked you if you did. A. Yes. 


Q. Now, you say that you had never met Mr. Stein 
before the trial commenced here? 

A. That is correct. 

Q. You are sure of that? 

A. Well, certainly, or I wouldn’t state it. 

Q. On the other hand, you would call Mr. Bishop 
at least once or twice a week, wouldn’t you? 


mA. Yes. 

Q. By telephone? A. Yes. [474] 

Q. And by personal visits? 

A. Well, certainly. In the conduct of our business 
it was necessary. 

Q. And you gave him gratuities, did you not? 

A. I give him the Fruit of the Month Club, which 


cost about $20.00 a year. 

Q. What else did you give him? 

A. Nothing else. 

Q. Now, one thing more: You told us that your 
attorney and secretary prepared the bid that was sub- 
mitted to the City Council? 

A. That is correct. 

Q. Did those same two people prepare those ads which 
say, “Do not be confused.” 90 per cent of all name bands 
will appear at— 

A. No. Understand, this bid was prepared from notes 
that I gave them. 
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(Om Ciro sec. 
A. Frankly, I did not read it. 
O. Il See, 


A. When it was offered, I asked them to amplify it. 
That has been a policy. It is part of Pacific Square that 
90 per cent. If you want all the evidence, we will try 
and get you three or four years’ newspapers. 

©. I just asked you a simple question, Mr. Dail- 
ard. [475] A. All right. 

Mr. Doherty: Let the record show that the witness 
is referring to Plaintiff's Exhibit 7 when he says, “This 
is the policy.” 

The Court: Yes; that is what he was referring to. 

Mr. Christensen: That is correct, sir. 

Q. You say that you have advertised continuously 
since 1941, at least in the San Diego newspapers, that 
Pacific Square is the home of M. C. A. bands? 

A. I did not say that. 

Ts that the mottor I may have misquoted that. 
“OO per cent of name bands.” 

You say you did advertise that? 

I did not say that. 

What is the situation? 


> OPO? O 


I said that we had advertised it. Since we do not 
use institutional advertising 52 weeks a year, those types 
of ads have appeared several times during the year, to 


impress upon the public the quality of the efforts; that 
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we were bringing our M. C. A. slogan into it, exactly 
the same as if you were selling Florsheim shoes you would 
put a sign out ‘“Forsheim shoes”. 

Q. Now, you say that you did have such ads during 
the year 1941? 
Yes; from the opening of our ballroom. [476] 
Do you have a copy of those? 
Do I have a copy of them? 
Yes. 


I stated a few moments ago, if it would be neces- 


sa Si aS) 


sary as evidence, I think I can obtain them from the 
newspaper files. 

Q. Will you do that for me? Aa Ves: 

Mr. Christensen: Thank you, that is all. 

Mr. Doherty: That is all. Mr. Dailard, there is 
further examination J] must make of you, but not at 
this time, so will you stay under subpoena of the court, 
please? 

The Witness: I beg your pardon, sir? 

Mr. Doherty: You will still be available? 

The Witness: Yes. 

The Court: It is so close to the hour of adjournment, 
] think that we will adjourn. 

Ladies and gentlemen, we will take a recess until two 
o’clock. Remember the admonition and keep its terms 


inviolate, and be here at two. 


(Whereupon, a recess was taken until 2:00 o’clock p. m. 
of the same day.) [477] 
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Los Angeles, California, Friday, February 1, 1946. 
2:00 pem: 


Miics@onge. ll present. Proceed 


Mr. Doherty: Your Honor, could counsel and I ap- 
proach the bench a moment? 


The Court: Yes, sir. 
(Discussion between court and counsel off the record.) 


The Court: We will do it at the appropriate time. 
Proceed, gentlemen. 

Mr. Christensen: I think we had concluded, had we 
not, with Mr. Dailard? 

Mr. Doherty: Yes. 


Mr. Christensen: I think this might be a good time, 
then, to read these two exhibits, your Honor, our 
Exhibit No. 9 and our Exhibit No. 10, if I may. 

The Court: Very well. 

Mr. Jaffe: Weekend of January 1, 1940— 

Mr. Christensen: By the way, may the record show 
that Mr. Jaffe is now reading from Plaintiff’s Exhibit 9, 
which has to do with the record of the bands playing 
at Mission Beach and Pacific Square. 

Mr. Jaffe: January 1, 1940, Jan Garber, M. C. A. 
fenuanyss, Jan Garber, M. C. A. On February 2nd, at 
Mission Beach, Horace Heidt, M. C. A. March 29, Paul 
Pound, Police Ball. 

May 3, at Mission Beach, Benny Goodman, M. 
C. A. [478] 

Weekend of May 10, at Mission Beach, Harry Owens, 
No Ck. 

Weekend of May 24, at Mission Beach, Jacques Re- 
nard, General Amusement Corporation. 
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Weekend of June 7, at Mission Beach, Tony Pastor, 
General Amusement Corporation. 

Weekend of June 21st. Garwood Van, M. C. A. 

Weekend of June 28, Sonny Dunham, General Amuse- 
ment Corporation. 

July 4, 5 and 6, Muzzy Marcellino, M. C. A. 

July the 12th, at Mission Beach, Johnny Richards and 
Andrews Sisters, General Amusement Corporation. 

July 14th, at Mission Beach, Skinnay Ennis, M. C. A. 

The weekend of July 19, John Scott Trotter, General 
Amusement Corporation, at Mission Beach. 

The weekend of July 26, Don Ricardo and Dick Powell, 
General Amusement Corporation. 

August the 2nd, at Mission Beach, Johnny Richards, 
General Amusement Corporation. 

The weekend of August 9th, Wingy Manone, at Mis- 
sion Beach, General Amusement Corporation. 

August 16th, at Mission Beach, Jan Garber, M. C. A. 

August 23rd, at Mission Beach, Eddie Duchin, M. 
(Cy EY 

August 30th, at Mission Beach, Muzzy Marcellino, 
Wil Cre ae 

September the 6th, at Mission Beach, Freddy Martin, 
ieee 

September the 13th, at Mission Beach, Henry King, 
M.C. A. [479] 

September the 20th, at Mission Beach, Bob Crosby, 
MC as 

September the 27th, at Mission Beach, Orrin Tucker, 
Mie (Covey 

October the 4th, at Mission Beach, Horace Heidt, 
iC ee 

October the 11th, Sterling Young, M. C. A. 
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October the 18th, Jimmy Joy, M. C. A. 

November Ist, Orrin Tucker, M. C. A. 

November 8th, Horace Heidt, M. C. A. 

December the 13th, Tommy Dorsey, M. C. A. 

December the 28th, at Pacific Square, Jan Garber, M. 
C. A.; at Mission Beach, Derby Show. 

December 31st, at Pacific Square, Bob Crosby, M. C. 
A.; and at the Mission Beach, Derby Show. 

In 1941, weekend of January Ist, at Pacific Square, 
Bob Crosby, M. C. A.:; at Mission Beach, Derby Show. 

January 5th, at Pacific Square, Bob Crosby, M. C. A.; 
at Mission Beach, Jan Garber, M. C. A. 

January 10, 11 and 12, at Pacific Square, Muzzy Mar- 
cellino, G. A. C.; at Mission Beach, Derby Show. 

January 17, 18 and 19, at Pacific Square, Jimmie Grier, 
M. C. A.; at Mission Beach, Derby Show. 

January 24th, at Pacific Square, Skinnay Ennis, M. C. 
A.: nothing at Mission Beach. 

Weekend of January 26, at Pacific Square, Henry 
King, M. C. A.; nothing at Mission Beach. [480] 

Weekend of January 31st, and February Ist, 2nd and 
3rd, Russ Morgan, M. C. A.; nothing at Mission Beach. 

February 8th and 9th, at Pacific Square, Bob Crosby, 
M. C. A.; nothing at Mission Beach. 

February 14, at Pacific Square, Muzzy Marcellino, 
General Amusement Corporation; nothing at Mission 
Beach. 

February 21, Billy McDonald, M. C. A., at Pacific 
Square; at Mission Beach, Duke Ellington, William 
Morris. 

February 26, Kay Kyser, M. C. A., at Pacific Square; 
nothing at Mission Beach. 
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February 28, Jimmie Grier, M. C. A.; nothing at Mis- 
sion Beach. 

March 7, Billy Mills, Pacific Square, M. C. A.; nothing 
at Mission Beach. 

March the 14th, at Pacific Square, Skinnay Ennis, M. 
C. A.; nothing at Mission Beach. 

March the 15th, at Mission Beach, Carl Hoff, M. C. 
A.; nothing at Pacific Square. 

March the 21st, at Pacific Square, the Merry Macs 
and Boyd Kellar. a local band; nothing at Mission Beach. 

March 28, Boyd Kellar, local band; nothing at Mis- 
sion Beach. 

April the 4th, at Pacific Square, Phil Harris, M. C. A.; 
nothing at Mission Beach. 

April llth, at Racine Square, Ted Lewis, Nigg@a ee 
nothing [481] at Mission Beach. 

April the 18th, at Pacific Square, Boyd Kellar. That 
is a local band. Mission Beach, Jay Eslick, the Police 
Ball. 

April 25th, at Pacific Square, Johnny Richards and 
Andrews Sisters, General Amusement Corporation; noth- 
ing at Mission Beach. 

May 2nd, at Pacific Square, John Scott Trotter, Gen- 
eral Amusement Corporation; at Mission Beach. Boyd 
Kellar, local band. 

May 9th, at Pacific Square, Richard Himber, General 
Amusement Corporation; Mission Beach, Boyd Kellar, 
local band. 

Mise l4ymat Pacific Square, Nay Kyser, Ma Cia 
nothing at Mission Beach. 

May 17th, at Pacific Squarey Phil Harris, MH C Ax 
3ovd Kellar, local band, at Mission Beach. 
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May 23rd, at Pacific Square, Jack Teagarden, M. C. 
A.; Boyd Kellar, local band, at Mission Beach. 

May 30th, at Pacific Square, Glen Gray, M. C. A.; 
Boyd Kellar, local band, at Mission Beach. 

June the 6th, Boyd Kellar, local band, at Pacific Square; 
nothing at Mission Beach. 

June 13th, at Pacific Square, Skinnay Ennis, M. C. A.; 
Boyd Kellar, local band, at Mission Beach. 

June 20th, at Pacific Square, Harry Owen, M. C. A.; 
Boyd [482] Kellar, local band, at Mission Beach. 

June 27th, at Pacific Square, Boyd Kellar, local band; 
nothing at Mission Beach. 

July 3rd, 4th and 5th, at Pacific Square, Jack Tee 
den, M. C. A.: Boyd Kellar at Mission Beach. 

July 11th, at Pacific Square, Larry Kent, M. C. A.; 
nothing at Mission Beach. 

July 13th, at Pacific Square, Dick Jergens, M. C. A.; 
Boyd Kellar at Mission Beach. 

July 18th, at Pacific Square, Abe Lyman, M. C. A.; 
Boyd Kellar at Mission Beach. 

July 25th, at Pacific Square, Abe Lyman, M. C. A 
Boyd Kellar at Mission Beach. 

Weekend of August Ist, at Pacific Square, Johnny 
Richards, G. A. C.; at Mission Beach, Boyd Kellar. 

Weekend of August 8, at Pacific Square, Bob Crosby, 
M. C. A.; nothing at Mission Beach. 

August the 15th, at Pacific Square, Hal Grayson, M. 
C. A.; Boyd Kellar at Mission Beach. 

August 22nd, at Pacific Square, Ozzie Nelson, M. C. 
A.; Boyd Kellar at Mission Beach. 

August 29th, at Pacific Square. Ray Noble, M. C. A.; 
at Mission Beach was Mark Roberts, a local band: 
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September the 5th, at Pacific Square, Hal Grayson, 
M. C. A.: Mark Roberts at Mission Beach. [483] 

September 12th, at Pacific Square, Charles Barnet, 
M. C. A.; Mark Roberts at Mission Beach. 

September 19th, Ted TioRito, M. C. A.; Mark Roberts 
at Mission Beach. 

September 26th, Dick Hargrave at Pacific Square. He 
is a local band. Nothing at Pacific Beach. 

October 3rd, at Pacific Square, Ozzie Nelson, M. C. A.; 
nothing at Mission Beach. 

@ctober 11, at Pacine Square, Bob Crosby, MG 
nothing at Mission Beach. 

October 18, at Pacific Square, Harry Owens, M. C. A.; 
nothing at Mission Beach. 

October 25, Alvino Rey, M. C. A.; nothing at Mission 
Beach. 

November Ist, at Pacific Square, Gene Krupa, M. C. 
A.; Mark Roberts at Mission Beach. 

November 7th, at Pacific Square, Paul Pendarvis, M. 
C. A.; nothing at Mission Beach. 

Noventber 14th, at Pacific Square, Ted FioRito, M. 
C. A.; nothing at Mission Beach. 

November the 19th, at Pacific Square, George Hamil- 
ton, M. Come nothing at Mission Beach. 

November the 21st, Freddie Martin, M. C. A., at Pa- 
cific Square; nothing at Mission Beach. 

November 28th, at Pacific Square, Phil Harris, M. C. 
A.: nothing at Mission Beach. [484] 

November 30th, Ted FioRito, M. C. A., at Pacific 
Square; nothing at Mission Beach. 

December 5th, Skinnay Ennis, M. C. A.; nothing at 
Mission Beach. 
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December 12th and 13th, Ted Weems, M. C. A.; noth- 
ing at Mission Beach. 

December 14th, Ted FioRito, M. C. A.; nothing at 
Mission Beach. 

December 19th, Phil Harris, M. C. A.; nothing at 
Mission Beach. 

December 26th, Jan Garber, M. C. A.; nothing at Mis- 
sion Beach. 

In 1942, the weekend of January lst, Ted FioRito, 
M. C. A.; nothing at Mission Beach. 

January 9th and 10th, Ted FioRito, M. C. A.; nothing 
at Mission Beach. 

January 16, Johnny Richards, M. C. A.; nothing at 
Mission Beach. 

January 23rd, Ted FioRito, M. C. A.; nothing at Mis- 
sion Beach. 

January 30th, Jan Garber, M. C. A.; nothing at Mis- 
sion Beach. 

February 6th, Freddie Slack, William Morris; nothing 
at Mission Beach. 

February 13, Gus Arnheim, M. C. A.; nothing at Mis- 
sion [485] Beach. 

February 20th, Bob Crosby, M. C. A.; nothing at Mis- 
sion Beach. 

February 27th, Paul Pendarvis, M. C. A.; nothing at 
Mission Beach. 

March 6, Bob Crosby, M. C. A.; nothing at Mission 
Beach. 

March the 8th, Tommy Dorsey, M. C. A.; nothing at 
Mission Beach. 

March 13th, Sterling Young, M. C. A.; nothing at 
Mission Beach. 
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March 20th, Freddie Slack, William Morris; nothing 
at Mission Beach. 

March 27th, Jack Teagarden, M. C. A.; nothing at 
Mission Beach. 

April 3rd, Paul Whiteman, William Morris; nothing 
at Mission Beach. 

April 10, Horace Heidt, M. C. A.; nothing at Mission 
Beach. 

April 17th, Gus Arnheim, M. C. A.; nothing at Mis- 
sion Beach. 

April 24th, Bob Crosby, M. C. A.; nothing at Mission 
Beach. 

May 1, Sammy Kaye, M. C. A.; nothing at Mission 
Beach. 

May 3rd, Bobby Sherwood, M. C. A.; nothing at Mis- 
sion Beach. 

May 8, Ozzie Nelson, M. C. A.; nothing at Mission 
Beach. [486] 

May 9 and 10, Sonny Dunham, General Amusement 
Corporation; nothing at Mission Beach. 

May 15, Bob Crosby, M. C. A.; nothing at Mission 
Beach. 

May 22, Ted FioRito, M. C. A.; nothing at Mission 
Beach. 

May 29th, Phil Harris, M. C. A.; nothing at Mission 
Beach. 

May 31, Jack Teagarden, M. C. A.; nothing at Mis- 
sion Beach. 

June 5, Jan Savitt, M. C. A.; nothing at Mission Beach. 

June 12, Jack Teagarden, M. C. A.; Mark Roberts at 
Mission Beach. 
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June 19, Bob Crosby, M. C. A.; Recorded Music at 
Mission Beach. 

June 26, Jimmie Grier, M. C. A.; Mark Roberts at 
Mission Beach. 

July 3, Harry James, M. C. A.; Recorded Music at 
Mission Beach. 

July 5, Sterling Young, M. C. A.; nothing at Mission 
Beach. 

July 10, Ray Noble, M. C. A.; Bob Wills, Mission 
Beach. 

July 17, Rudolf Friml, M. C. A.; Recorded Music at 
Mission Beach. 

July 22, Les Brown, M. C. A.; nothing at Mission 
Beach. 

July 24, Harry James and Leighton Noble, M. C. A., 
one night; and at Mission Beach, Leighton Noble of M. 
C. A. was there. 

July 30th, Matty Malneck, M. C. A.; nothing at Mis- 
sion Beach. [487] 

August 7th, Billy Mills, M. C. A.; Recorded Music at 
Mission Beach. 

August 14th, Ina Ray Hutton, M. C. A.; Recorded 
Music at Mission Beach. 

August 21, Benny Goodman, M. C. A.; Records at 
Mission Beach. 

August 28, Abe Lyman, M. C. A.; Records at Mission 
Beach. 

September 4th, Rudolf Friml, M. C. A.; nothing at 
Mission Beach. 

September 11, Bob Crosby, M. C. A.; nothing at Mis- 
sion Beach. 
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September the 14th to 16th, Ina Rae Hutton, I*rederick 
Brothers; nothing at Mission Beach. 

September 18, Jimmy Grier, M. C. A.; nothing at Mis- 
sion Beach. 

September 25th, Ray McKinney, William—I guess that 
is William Morris; nothing at Mission Beach. 

October the 2nd, Hal Grayson, M. C. A.; Eddie Lane, 
local, at Mission Beach. 

October 9th, Ted FioRito, M. C. A.; Eddie Lane at 
Mission Beach. 

October 16, Ina Ray Hutton, M. C. A.; Bob Wills, 
M. C. A., at Mission Beach. 

October 23rd, Bob Chester, M. C. A.; nothing at Mis- 
sion Beach. [488] 

October 30th, Tommy Dorsey, M. C. A.; nothing at 
Mission Beach. 

November 6, Jan Garber, M. C. A.; nothing at Mission 
Beach. 

November 13, George Olsen, M. C. A.; Foreman Phil- 
lips, at Mission Beach. 

November 20th, Johnny Richards, M. C. A.; nothing 
at Mission Beach. 

November 27th, Ada Leonard, Frederick Brothers; 
nothing at Mission Beach. 

December 4, Horace Heidt, M. C. A.; nothing at Mis- 
sion Beach. 

December 11, Ted FioRito, M. C. A.; nothing at 
Mission Beach. 

December 18, Freddie Slack, William Morris; nothing 
at Mission Beach. 

December 24th, Joe Reichman, M. C. A.; nothing at 
Mission Beach. 
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The year 1943: Weekend of January Ist, Gene Kru- 
pa, M. C. A.; nothing at Mission Beach. 

January 8th, Alvino Rey and the King Sisters, M. C. 
A.; nothing at Mission Beach. 

January 10th, Hal Grayson, M. C. A.; nothing at Mis- 
sion Beach. 

January 15, Freddie Slack, William Morris, nothing 
at [489] Mission Beach. 

January 22nd, Leon Mojica, M. C. A.; nothing at 
Mission Beach. 

January 29th, Bob Crosby, M. C. A.; nothing at Mis- 
sion Beach. 

February 5, Hal Grayson, M. C. A.; nothing at Mis- 
sion Beach. 

The Court: Pardon me a moment. How much of 
that is there? 

The Witness: We are in the year of 1943, your 
Honor, and it goes up to 1945. 

The Court: Well, proceed. 

Mis jane> February 12th, Johnny Richard, M. C. A. 

I believe we can save time, your Honor, if I read those 
that appeared directly at Pacific Square, and they have 
not appeared at Mission Beach until I so state. 

February 19, Harry Owens, M. C. A. 

February 26, Woody Herman, General Amusement 
Corporation. 

March 5, Ted Lewis, M. C. A. 

March 12, Horace Heidt, M. C. A. 

March 19, Hal Grayson, M. C. A. March 26, Henry 
Sime MC. A. 

April 2, Jan Garber, M. C. A. April 9, Tommy Dor- 
sey, M. C. A. | 
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April 11, Alvino Rey, M. C. A. April 16, Horace 
lem, Vi. C. A. 

April 23rd, Al Donahue, William Morris. 

April 30th, Glen Henry, M. C. A.; and Merle Carlson 
at |490] Mission Beach. 

May 2nd, Alvino Rey, M. C. A., and Merle Carlson at 
Mission Beach. 


May 8, Glen Henry, M. C. A., and Merle Carlson at 
Mission Beach. 


May 14, Woody Herman, General Amusement Cor- 
poration; Merle Carlson at Mission Beach. 

May 21, Jan Garber, M. C. A.; Merle Carlson at 
Mission Beach. 

May 28, Eddie Miller, M. C. A.; Merle Carlson at 
Mission Beach. 

June 4, Freddie Slack, M. C. A.; Merle Carlson at 
Mission Beach. 

June 11, Frankie Masters, M. C. A.; Merle Carlson 
at Mission Beach. 

June 18, Alvino Rey, M. C. A.; Merle Carlson at Mis- 
sion Beach. 

June 25, Henry King, M. C. A.; “Merle Ganlsonma: 
Mission Beach. 

July 2nd, Ted Lewis, M. C. A.; Merle Carlson at Mis- 
sion Beach. 

July 9, Vaughn Monroe, William Morris; Jack Tea- 
earden, M. C. A.; at Mission Beach. 

July 16, Louis Prima, M. C. A.; Merle Carlson at 
Mission Beach. [491] 

July 23rd, Jan Garber, M. C. A.; Merle Carlson at 
Mission Beach. 
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July 30, Jan Garber, M. C. A.; Merle Carlson at Mis- 
sion Beach. 

August 5, Ted Lewis, M. C. A.; Merle Carlson at 
Mission Beach. 

August 13, Henry King, M. C. A.; no one at Mission 
Beach. 

August 20, Henry King, M. C. A.; Merle Carlson at 
Mission Beach. 

August 27, Tommy Dorsey, M. C. A.; Merle Carlson 
at Mission Beach. 

September 3rd, Charlie Spivak, M. C. A.; Merle Carl- 
son at Mission Beach. 

September 10, Louis Prima, M. C. A.; Merle Carlson 
at Mission Beach. 

September 17th, Louis Prima, M. C. A.; Merle Carlson 
at Mission Beach. 

September 24, Freddie Slack, M. C. A.; Merle Carlson 
at Mission Beach. 

October 1, Paul Martin, M. C. A.; Merle Carlson at 
Mission Beach. 

October 8, Jimmy Dorsey, General Amusement Cor- 
poration; Merle Carlson at Mission Beach. 

October 15, Les Brown, M. C. A.; Merle Carlson at 
Mission Beach. [492] 

October 22, Mitch Ayers and Andrews Sisters, General 
Amusement Corporation; Merle Carlson at Mission Beach. 

October 29, Charlie Spivak, M. C. A., and Spade Coo- 
ley, General Amusement Corporation at Mission Beach. 

November 5, Bob Crosby, M. C. A.; Bob Wills, M. 
C. A., at Mission Beach. 

November 12, Joe Reichman, M. C. A.; Merle Carlson, 
at Mission Beach. 
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November 19, Frankie Masters, M. C. A.; Jack Tea- 
garden, M. C. A., at Mission Beach. 

November 26, Teddy Powell, M. C. A.; Merle Carlson 
at Mission Beach. 

December 3, Les Brown, M. C. A.; Bob Wills, M. C. 
A., at Mission Beach. 

December 16, Horace Heidt, M. C. A.; Merle Carlson 
at Mission Beach. 

December 17, Les Brown, M. C. A.; Merle Carlson at 
Mission Beach. 

December 24, Paul Martin, M. C. A.; no one indicated 
at Mission Beach. 

December 31, Bob Crosby, M. C. A.; Merle Carlson 
at Mission Beach. 

The year of 1944: January 1, Bob Crosby, M. C. A.; 
Merle Carlson at Mission Beach. 

January 7, Henry Busse, William Morris; Merle Carl- 
son at [493] Mission Beach. 

January 14th, Frankie Masters, M. C. A.; Merle Carl- 
son at Mission Beach. 

January 21, Alvino Rey, M. C. A.; Merle Carlson at 
Mission Beach. 

January 28, Sammy Kaye, M. C. A.; Bob Nolan at 
Mission Beach. 

February 4. Sammy Kaye, M. C. A.; Bob Wills, M. 
C. A., at Mission Beach. 

February 11, Stan Kenton, General Amusement Corpo- 
ration; Merle Carlson at Mission Beach. 

February 18, Woody Herman, General Amusement 
Corporation; Spade Cooley, General Amusement Corpora- 
tion, at Mission Beach. 
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February 25, Paul Martin, M. C. A.; Merle Carlson 
at Mission Beach. 

Matchmem yack leagvarden, M.-C. A.; Merle Carison 
at Mission Beach. 

March 10, Kenny Baker. M. C. A.; Spade Cooley, 
General Amusement Corporation, at Mission Beach. 

March 17, Hal McIntyre, William Morris; Spade Coo- 
ley, General Amusement Corporation, at Mission Beach. 

March 24, Sammy Kaye, M. C. A.; Spade Cooley, Gen- 
eral Amusement Corporation, at Mission Beach. 

March 31, Stan Kenton, General Amusement Corpora- 
tion; [494] Spade Cooley, General Amusement Corpora- 
tion, at Mission Beach. 

April 7, Jack Teagarden, M. C. A.; Bob Wills, M. C. 
A., at Mission Beach. 

April 14, Jimmy Dorsey, General Amusement Corpora- 
tion; Spade Cooley, General Amusement Corporation, at 
Mission Beach. 

April 21, Johnny Richards, M. C. A.; Spade Cooley, 
General Amusement Corporation, at Mission Beach. 

April 28, Ina Rae Hutton, Frederick Brothers; Spade 
Cooley, General Amusement Corporation, at Mission 
Beach. 

May 5, Charlie Barnet, M. C. A.; Spade Cooley, Gen- 
eral Amusement Corporation, at Mission Beach. 

May 12, Charlie Barnet, M. C. A.; Bob Wills, M. C. 
A., Mission Beach. 

May 19, Hal McIntyre, William Morris; Spade Cooley, 
General Amusement Corporation, at Mission Beach. 

May 26, Al Donahue, William Morris; Spade Cooley, 
General Amusement Corporation, at Mission Beach. 
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June 2nd, Henry King, M. C. A.; Spade Cooley, Gen- 
eral Amusement Corporation, at Mission Beach. 

June 9, Horace Heidt, M. C. A.; Spade Cooley, General 
Amusement Corporation, at Mission Beach. 

June 16, Jan Garber, M. C. A.; Ray Whitley at Mis- 
sion Beach. 

Jane 23rd, Jan Gasber, MC. A.; Bob Wills, ie © 
at [495] Mission Beach. 

June 30, Charlie Barnet, M. C. A.; Bob Wills, M. C. 
A., at Mission Beach. 
July 7, Charlie Barnet, M. C. A.; Bob Wills, M. C. A,, 
at Mission Beach. 

July 14, Ted Weems, M. C. A.; Ray Whitley, at Mis- 
sion Beach. 

July 17th, Ted Weems, M. C. A.; no one indicated 
for Mission Beach. 

Jaly 21, Ved” Weenis, MPC. AL; Bob Wills ike Ce 
at Mission Beach. 

July 28, Jack Teagarden, M. C. A.; Ray Whitley at 
Mission Beach. 

August 4, Charlie Barnet, M. C. A.; Bob Wills, M. 
C. A., at Mission Beach. 

August 11, Joe Reichman, M. C. A.; Bob Wills, M. 
C. A., at Mission Beach. 

August 18, Jimmy Dorsey, General Amusement Cor- 
poration; Bob Wills, M. C. A. at Mission Beach. 

August 25, Jimmy Dorsey, General Amusement Cor- 
poration; Bob Willis, M. C. A., at Mission Beach. 

September 1, Jan Garber, M. C. A.; no one indicated 
at Mission Beach. 

September 8, Ted Lewis, M. C. A. 
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September 15, Joe Reichman, M. C. A.; Freddie 
Martin, [496] M. C. A., at Mission Beach. 

September 22, Jan Garber, M. C. A. 

September 29, Harry James, M. C. A. 

October 6, Harry James, M. C. A. 

October 13, Al Donahue, M. C. A.; Bob Wills, M. C. 
A., at Mission Beach. 

October 20, Frankie Masters, M. C. A.; Spike Jones, 
General Amusement Corporation, at Mission Beach. 

October 27, Freddy Martin, M. C. A. 

November 3, Tommy Dorsey, M. C. A.; Bob Wills, 
M. C. A., at Mission Beach. 

November 8, Leighton Noble. M. C. A.; and no one 
indicated at Mission Beach. 

November 10, Tommy Dorsey, M. C. A.; and Bob 
Wills, M. C. A., at Mission Beach. 

November 17, Freddy Martin, M. C. A.; Spike Jones, 
General Amusement Corporation, at Mission Beach. 

November 24, Artie Shaw, William Morris; and Stan 
Kenton, General Amusement Corporation, at Mission 
Beach. 

December 1, Bobby Sherwood, M. C. A. 

December 8, Woody Herman, General Amusement Cor- 
poration. 

December 15, Harry James, M. C. A. 

December 22nd, Jan Garber, M. C. A. 

December 29, Charlie Barnet, M. C. A.; Harry Owens, 
M. C. A., at Mission Beach. [497] 

1945, Finley starts. 

January 1, Charlie Barnet, M. C. A. Nothing at Mis- 
sion Beach. 
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January 5, Stan Kenton, G. A. C. Nothing at Mission 
Beach. 

January 12th, Jan Garber, M. C. A.; nothing at Mis- 
sion Beach. 

January 19th, Charlie Barnet, M. C. A.; nothing at 
Mission Beach. 

January 26, Ted FioRito, M. C. A.; nothing at Mission 
Beach. 

January 30, Bob Wills, M. C. A.; nothing at Mission 
Beach. 

February 2, Vaughn Monroe, William Morris, and 
King Sisters, M. C. A., at Pacific Square; and Henry 
Busse, William Morris, at Mission Beach. 

February 9th, at Pacific Square, Bob Chester and Jack 
Teagarden, M. C. A. Tiny Hill, Frederick Brothers, at 
Mission Beach. 

February 6, at Pacific Square, Bob Wills, M. C. A.; 
and February 13, Bob Wills, M. C. A. Nothing indicated 
for Mission Beach. 

February 16, Ted Lewis, M. C. A.; Wingy Manone, 
General Amusement Corporation, at Mission Beach. 

February 20, Bob Wills, M. C. A.; nothing indicated 
at [498] Mission Beach. 

February 23, Bob Wills, M. C. A., at Pacific Square; 
Sally Mason, Frederick Brothers, at Mission Beach. 

February 27th, at Pacific Square, Bob Wills, M. C. A.; 
nothing at Mission Beach. 

March 2, at Pacific Square, Gene Krupa, M. Cem 
Ansil Hill, General Amusement Corporation, at Mission 
Beach. 


NI 
cri 


Music Corporation of America, etc., et al. 4 
(Plaintiff’s Exhibit 9) 

March 6, Merle Lindsey, and nothing indicated of the 
agency, at Pacific Square; and no one indicated at Mis- 
sion Beach. 

March 9th, Eddie Oliver, Abbott & Costello, M. C. A.; 
and Ada Leonard, Frederick Brothers, at Mission Beach. 

March 13, at Pacific Square, Bob Wills, M. C. A.; and 
nothing indicated for Mission Beach. 

March 16, Jack Teagarden, M. C. A.; Ansil Hill, 
General Amusement Corporation, at Mission Beach. 

March 20, Bob Wills, M. C. A.; nothing indicated 
for Mission Beach. 

March 23rd, Artie Shaw, William Morris; and Shorty 
Sherock, General Amusement Corporation, at Mission 
Beach. 

March 27, Bob Wills, M. C. A., and nothing indicated 
for Mission Beach. 

March 30, Bob Wills—or, Artie Shaw, William Mor- 
ris; and Shorty Sherock, General Amusement Corpora- 
tion, at Mission Beach. [499] 

On April 3rd, Bob Wills, M. C. A.; nothing indicated 
for Mission Beach. 

April 6th, Artie Shaw, William Morris; and Ansil Hill, 
General Amusement Corporation, at Mission Beach. 

April 13, Ted FioRito, Music Corporation of America; 
and Muzzy Marcellino, General Amusement Corporation, 
at Mission Beach. 

April 17th, Bob Wills, M. C. A.; nothing indicated 
for Mission Beach. 

April 20th, Charlie Barnet, M. C. A.; and Chris Cross, 
Frederick Brothers, at Mission Beach. 

April 24th, at Pacific Square, Bob Wills, M. C. A.; 
nothing indicated. for Mission Beach. 
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Pypmie27th, Charlie Barnet, M. C. A.; Ansil PiliiGen- 
eral Amusement Corporation, at Mission Beach. 

May 1, Bob Wills, M. C. A.; nothing indicated for 
Mission Beach. 

May 4, Al Donahue, M. C. A.; Ansil Hill, General 
Amusement Corporation, at Mission Beach. 

May 11, Jan Garber, M.C. A., Frankie Carle "Geneeal 
Amusement Corporation, at Mission Beach. 

May 15, at Pacific Square, Merle Lindsey. Nothing 
indicated at Mission Beach. 

May 18, Jan Garber, M. C. A.; Frankie Carle, General 
Amusement Corporation, at Mission Beach. [500] 

May 22nd, Eddie Martin. The agency is not indicated, 
and nothing is indicated for Mission Beach at that time. 

May 26, at Pacific Square, Will Osborne, M. C. A.; 
Frankie Carle, General Amusement Corporation, at Mis- 
sion Beach. 

May 29, Texas Jimmie Lewis is written out here. That 
was at Pacific Square, and nothing is indicated for Mis- 
sion Beach. 

June 1, 1945, Artie Shaw, William Morris; and Frankie 
Carle at Mission Beach. Frankie Carle is General Amuse- 
ment Corporation. 

June 6, Tommy Tucker, M. C. A.; Frankie Carle, Gen- 
eral Amusement Corporation, at Mission Beach. 

June 13, Jack Teagarden, M. C. A.; and at Mission 
Beach was Tony Pastor of the General Amusement Cor- 
poration. 

June 18, Jack Teagarden at Pacific Square, M. C. A.; 
nothing indicated for Mission Beach. 

Jomerz2, Charlie Barnet "M. C. A.; Tony Pastor (Gene 
eral Amusement Corporation, at Mission Beach. 
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June 29, at Pacific Square, Artie Shaw, William Mor- 
ris; and Jimmy Dorsey, General Amusement Corporation, 
at Mission Beach. 

July 3, Jan Garber, M. C. A.; at Mission Beach was 
Jimmy Dorsey, General Amusement Corporation. 

July 3, at Pacific Square is Ted Dophin - Foreman 
Phillips; nothing indicated for Mission Beach. [501] 

There is other handwriting that I can’t make out at 
the moment. Happy Pereyman is listed here in pencil 
for June 19th at Pacific Square, and June 26, Hank 
Penny - Foreman Phillips at Pacific Square, with nothing 
indicated at Mission Beach opposite it. 

The Court: How much more of that is there, Mr. 
Jaffer 

Mr. Jaffe: This is the last page, your Honor. 

The Court: Very well. 

Mipalete- luly 13, at Pacific Square, Jam Savitt, M. 
C. A.; at Mission Beach, Jimmy Dorsey, General Amuse- 
ment Corporation. 

uive2Z0meikes Brown, M. C. A., at Pacific Square: 
Tommy Dorsey, M. C. A., at Mission Beach. 

July 27, Tommy Tucker, M. C. A.; Tommy Dorsey, 
M. C. A., at Mission Beach. 

Pittiencemomecnariie Barnet, M. C. A.; was at Pacific 
Square: and Eddie Miller, M. C. A., at Mission Beach. 

August 10, Ray Herbeck, M. C. A., was at Pacific 
Square; and Glen Gray, of General Amusement Corpora- 
tion, at Mission Beach. 

August 17th, George Auld, Frederick Brothers, was 
at Pacific Square; Glen Gray, General Amusement Cor- 
poration, was at Mission Beach. 
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August 24, Gary Nottingham, M. C. A., was at Pacific 
Square; Glen Gray, General Amusement Corporation, 
was at [502] Mission Beach. 

August 31, Skinnay Ennis, M. C. A., was at Pacific 
Square, and Glen Gray, General Amusement Corporation, 
was at Mission Beach. 

September 7, Artie Shaw, M. C. A., was at Pacific 
Square; and Pinky Tomlin, Frederick Brothers, was at 
Mission Beach. 

September 14, Jan Savitt, M. C. A., was at Pacific 
Square; and Pinky Tomlin, Frederick Brothers, was at 
Mission Beach. 

September 21, Bobby Sherwood, M. C. A., was at Pa- 
cific Square, and Boyd Raeburn, William Morris, was 
at Mission Beach. 

September 28, Skinnay Ennis, M. C. A., was at Pacific 
Square, and Boyd Raeburn, William Morris, was at Mis- 
sion Beach. 

October 2, Bob Wills, of M. C. A., was at Pacine 
Square. Nothing is indicated for Mission Beach. 

October 5, Harry James, M. C. A., at Pacific Square, 
and David Willis was at Mission Beach. 

October 12, Xavier Cugat was at Pacific Square, and 
David Willis was at Mission Beach. 

October 19, Xavier Cugat was at Pacific Square, and 
David Willis was at Mission Beach. 

October 26, Bobby Sherwood, M. C. A., was at Pacific 
Square, and David Willis was at Mission Beach. 

November 2, Joe Reichman, M. C. A., was at Pacific 
Square, and David Willis was at Mission Beach. [503] 

Novembtr 9, Flarry James, M. C. A., was at Pacific 
Square, and David Willis was at Mission Beach. 
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November 16, Bob Crosby, M. C. A., was at Pacific 
Square, and David Willis was at Mission Beach. 
November 23, Joy Cayler, M. C. A., was at Pacific 
Square, and David Willis was at Mission Beach. 
November 30, Jan Garber, M. C. A., was at Pacific 
Square, and David Willis was at Mission Beach. 
December 7, Skinnay Ennis, M. C. A., was at Pacific 
Square, and David Willis was at Mission Beach. 
December 10, Bob Wills, M. C. A., was at Pacific 
Square, and David Willis was at Mission Beach. 
December 14th, Joe Reichman, M. C. A., was at Pacific 
Square, and David Willis was at Mission Beach. 
December 21, Carmen Cavallero, M. C. A., was at Pa- 
cific Square, and David Willis was at Mission Beach. 
December 28, Bob Crosby, M. C. A., was at Pacific 
Square; Charlie Barnet, M. C. A., was at Mission 
Beach. [504] 


The Court: This other agreement that you suggested 
be read now, if it is a little long, I think we had better 
have a witness on the stand. 


Mimeeetistensen: Let me call Mr. Jules Stein for 
cross-examination. 


Mr. Doherty, may we have it understood that when 
we use the initials or when the initials “M. C. A.” have 
been used they refer to Music Corporation of America? 


Mr. Doherty: Yes. I think everybody understands 
that. So stipulated. 


The Court: It 1s so understood. 
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called as a witness by the plaintiff, having been first duly 
sworn, was examined and testified as follows: 


Examination 
By Mr. Christensen: 

The Clerk: State your name. 

The Witness: Jules Stein. 

QO. By Mr. Christensen: Mr. Stein, your business, 
occupation or profession, sir, is what? 

A. President of Music Corporation of America. 

Q. And the business of Music Corporation of Amer- 
ica is what? 

A. Representing orchestras. 

Q. You also are connected with other forms of the 
enter- [505] tainment business, are you not, sir? 

i NESS, 

Q. Will you tell us what they are? 

A. President of several other companies that repre- 
sent talent in various branches of the amusement business. 
Q. Well, for example, you are also the president of 
Niece. A. Artists, Ltdjeane you notwsm: A. Yes. 
What is the business of M. C. A. Artists, Ltd.? 
Representing artists in the amusement business. 
What are/the other ones, sir? 


o) 


There is Management Corporation of America. 
And the business or occupation of Management 
Corporation of America is what? 

A. A New York corporation, primarily representing 
radio artists. 

OD oumaie the president of that organization, too, 
are you not, sir? eves 

Q. And you are also the president of California Movie 
Company, Inc., are you not, sir? A. Yes. 


1 FO P10 


Music Corporation of America, etc., et al. 481 


(Testimony of Jules Stein) 


©. What is the business of that organization, sir? 

A. That also represents a few radio artists. 

Ome wien eal there are four pother aiihates of 
Music [506] Corporation of America, are there not, sir? 

A. Approximately. 

©. Well, what is the exact number, sir? 

A. Well, I don’t know offhand but it would be four 
or five, perhaps. 

©. And you are the president of all of those? 

A. I believe all except one or two. 

©. What are those? 

A. There may be some small corporation that is pri- 
marily interested in some real estate, which I may not be. 
I am not sure at the present moment. 

©. The directors of all of those organizations are 
the same, are they not, sir? 

A. Primarily the same. 

©. And the business of Music Corporation of Amer- 
ica is divided, is it not, into a number of different offices? 

A. Music Corporation of America has offices in var- 
ious cities. 

Q. Will you tell us which cities? 

A. They have offices in New York, Chicago, Beverly 
Hills, Cleveland, Detroit, Dallas, and San Francisco. 

Q. That is to say, there are seven offices of Music 
Corporation of America at this time? A. Right. 

Q. Prior to the war, there were offices in for- 
eign [507] countries, too, sir? 

A. We had an office in London, England, only. How- 
ever, that was not Music Corporation of America. 

©. And you have other offices in the United States? 

A. We had an office in Atlanta which we closed. 
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©. And the Music Corporation of America is a cor- 
poration, is it not? Avealitms: 

QO. Organized under the laws of Delaware? 

elit 1S. 

©. Does it have a principal place of business? 

A. It has no principal place of business. 

Q. Then, the business is conducted through and by 
means of the seven offices that you have named? 

A. Right. 

©. Does any one of those offices cover the entire 
United States, or do each of the offices have separate 
territory of its own? 

A. They have a jurisdiction. Some of them are inter- 
locked. 

Q. Can you explain? 

A. The United States is divided into several sections 
or jurisdictions, and the dividing lines are not particularly 
sharp, as, for example. we might find our office in Cleve- 
land handling certain accounts in Pittsburgh simultan- 
eously with [508] our New York office; and similar ex- 
amples would appear whereever the jurisdictions meet. 

Q. The business of Music Corporation of America 
is in the representation of orchestras and musicians in 
all branches of the amusement industry? is it not? 

The Witness: Will you repeat, that, please? 

(Question read by the reporter.) 

oY, weioc exactly. 

Q. Do you wish to explain? 

A. We are representatives, counsellors, advisers, and 
agents to orchestras, primarily the leaders. Our contact 
with the individual musicians is practically nil. 
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Q. But you do represent the musicians and the orches- 
tras aS a whole, do you not, sir? 

A. Well, it is a question as to who is the employer, 
the leader or the place of performance. 

Q. You receive commission on the amount of money 
paid to and for the use of the entire orchestra, do you 
not, sir? A. Right. 

OQ. And you are required to show the name of the 
musicians which are appearing on your contract? 

A. Right. 

QO. A moment ago you told us about the various 
offices. Can you tell me—I think you used the word 
“Jurisdiction”, so let me use that. Can you tell me the 
jurisdiction of the [509] Beverly Hills office? 

A. Well, it essentially goes as far East as the Rockies, 
down through, perhaps, El Paso, covering the Coast 
states to the north, and everything west of that line. 

Q. This office, then, handles the booking with the 
ballroom operators throughout the area you have just 
described, does it not, sir? 

A. Either this office or the San Francisco office. 

Q. Does the San Francisco office have concurrent 
jurisdiction with this office? When I say “this office” 
I am referring to the Beverly Hills office. 

A. It is in reality a branch of the Beverly Hills office. 

QO. Will you take, for example, an orchestra which 
you represent, being in Chicago and desirous of playing 
throughout the West and Middlewest and Northern states, 
and tell us how that is handled? 

A. Well, if an orchestra desires to come west and 
play engagements in this community, if, through our best 
knowledge and advice it is advisable that they come into 
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this territory, contact is made with the leader of the 
orchestra involved. 

©. Tell me how you would do that, sir? 

A. That would either be by personal contact, tele- 
phone, wire or correspondence, or perhaps by contact 
with some other office who might contact the leader in 
that way. [510] 

Q. Then, for example, if the orchestra was in Chi- 
cago, then you would phone, or telephone, probably, 
would you not, your Chicago office and ask the personnel 
there or one of the members of that office to contact the 
leader of the orchestra at Chicago and get certain in- 
formation? 

A. It is usually done in consultation with the other 
office wherever the orchestra might be. 

Q. In other words, the business of the Music Cor- 
poration of America is so set up that it covers the 
entire United States? ie ies: 

Q. And it would depend upon the jurisdiction of 
the particular office as to which office would handle the 
business ? A. Right. 

Q. Now, if a band were in New York City and it 
was coming clear to the West Coast, how many of your 
offices would handle that? 

A. Well, sometimes it is handled directly with the 
orchestra leader. If it were for an engagement in this 
territory, it might be handled directly from here to the 
leader. 

Q. In other words, from Beverly Hills you would 
contact the leader, then, in New York, and make the 
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arrangements by way of—oh, letter or telephone or wire, 
for the trip west? [511] 

A. Usually with the knowledge of the other offices 
or the primary office which may be involved at that 
time in also wanting the attraction of the orchestra for 
its place. 


Q. Now, tell me how do you do that? How is that 
done, sir? 

A. Your question has to be more specific on just what 
you— 

Q. Well, you said you advised the other offices. 

A. They will either know by previous phone calls 
or correspondence that an orchestra is wanted or de- 
sired in this community; and then they will consult with 
the orchestra leader, advising him of the various engage- 
ments that might be available for him throughout the 
United States. He will then be given our advice and 
counsel and he will then make a decision on what he would 
like to do best and which, perhaps, is the most remunera- 
tive or beneficial to his career. 

Q. Which office would handle the contracts for that 
trip, or would it be handled by several offices? 

A. Well, it would depend upon where the engage- 
ment is to be performed. If it were to be performed 
in this jurisdiction, undoubtedly and unquestionably this 
office here in Beverly Hills would handle it. 

Q. Then, let me see; Denver would be in the juris- 
diction of the Beverly Hills office? 

A. It might be in the Chicago jurisdiction. [512] 
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Q. Denver would be Chicago? 

A. There is a dividing line. “ That is one of the 
towns, I think, that is handled by both offices. 

Q. So that either Chicago or Beverly Hills offices 
would handle Denver, is that right? 

me ihat is right. 

Q. Then, let us come a little farther west and take 
Salt Lake City. The Los Angeles office would prepare 
the contracts with that ballroom operator in Salt Lake, 
sir? 

A. Either the Beverly Hills office or the San Fran- 
cisco office. 

Q. And they would mail the contract to the ballroom 
operator there in Salt Lake City for execution? 

A. Right. 

Q. And the ballroom operator in Salt Lake would 
return it then to your Beverly Hills office? 

A. Right. 

Q. And then you would forward it to the band leader? 

A. Well, just which comes first I am not certain, 
but I am of the opinion that the negotiations are made 
with the employer, after discussion with the orchestra 
leader, and contracts are then mailed, they are returned 
‘to this office and then sent to the leader of the orchestra 
to sign, returned to this office, and then returned to 
the employer with the copy for filing with the local 
‘ederation of Musicians’ office [513] in the city where the 
engagement is performed. 
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©. And the remittances, are they handled by telegraph 
or mail? 

A. That depends on the type of engagement upon 
which the orchestra performs. 


QO. Well, explain to us. 


A. If it is a single engagement, as we call “one- 
nighters” in the parlance of our business, as a rule, a 
deposit is required of the promoter or the employer who 
desires to put on the dance. Deposits are eliminated 
from certain types of employers with whom we have 
done business for a long time, because the American 
Federation of Musicians holds us responsible for failure 
of the leader to be compensated for his services, as well 
as those of the orchestra. 


QO. The American Federation of Musicians— 


A. The American Federation of Musicians holds the 
agent responsible. 


Q. In other words, in this case it would be the 
Music Corporation of America or you, personally? 


A. Everything due to care and diligence must be 
carried out in the securing of engagements. With re- 
gard to permanent engagements, that is, an engagement 
of an orchestra for one week or longer, as a rule, de- 
posits are not required, because they are usually em- 
ployers who have been in that business for [514] a sub- 
stantial period of time. However, in many cases, as, 
for instance, engagements in Florida, which are seasonal 
engagements or engagements of a seasonal type, very 
often have their engagements for a week or longer and 
substantial deposits are required. 
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OQ. Those are sent by wire, are they not? Time is 
very important? 

A. They are usually sent by mail, because time is 
an essence in doing proper bookings. However, our con- 
tracts, it is their desire to be booked consecutively, con- 
stantly, and with due credit to themselves. 

Q. From what you have told me, it appears that your 
offices act in cooperation with each other; that is to 
say, the Beverly Hills office in cooperation with all of 
the other six and the other six vice versa, is that right? 

A. They cooperate to the best of their ability. 

Q. And you keep your offices apprised, one as to 
what the others are doing, is that right? 

A. As best as possible. 

Q. Is the credit for the bookings given to one office 
or is it to the corporation in general? 

A. It is given to the corporation in general. 

Q. Well, where is that office, that is, the office of the 
corporation in the sense that you have now just used it? 

A. Our accounting, if you refer to that, is done in 
our [515] New York offices. 

QO. So then, if your Beverly Hills office received re- 
mittances, those funds are transferred to your New York 
office ° 

A. No: they are kept here. Accounting returns or 
accounting reports are sent for consolidation to our New 
York offices. It is really not our own New York office; 
it is sent to an accounting firm in New York. 

Q. In order to handle these series of one-nighters 
someone prepares an itinerary; that is true, is it? 


A. Right. 
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©. Will you tell me who does that? 

A. That is usually prepared in the office where the 
orchestra is or in whose jurisdiction the orchestra is 
appearing. 

QO. Well, it is prepared by the M.C.A.? 

A. It is prepared by an employee of our company; 
yes. 


Q. Mr. Stein, when I use the word “band” and the 
word “orchestra” I am using them synonymously. Are 
they, so far as you know, synonymous? I want to be 
COnrece: , 

A. Well, truthfully, the nomenclature is entirely dif- 
ferent. A band is an instrumental group of brass in- 
struments. An orchestra is primarily one of a combina- 
tion of instruments, including string as well as reed and 
brass instruments and percussion. [516] 

The word “band” has been introduced in reference 
to such orchestras as we have known as the jazz bands, 
and the words becaine rather synonymous over the last 
period of—oh, ten years, perhaps, maybe longer. There 
have been numerous controversies on it because of dif- 
ferent laws under the American I*ederation of Musicians 
applying to bands and different ones applying to orches- 
tras; and therefore confusion has arisen, when they look 
at various interpretations of the laws, which is bands 
and which is orchestras, when in reality they are orches- 
tras. 


Q. If T use the term “orchestra” will you understand 
that I am not attempting to differentiate, but include 
both? ee ent. 
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Q. Thank you, sir. So that the itinerary for the 
orchestra, then, is prepared by the office that originates 
the booking, is that right? i, (Coheretetr, 

Q. For instance, if your Beverly Hills office is bring- 
ing somebody from New York, wouldn’t your Beverly 
Hills office prepare the itinerary? 

A. Only for their jurisdiction. 

©. Just from when it gets into that portion of the 
country west of the Rockies; is that true? A. Right. 

©. And that, I believe you have told me, is done by 
[517] mail, telegram, telephone, and in some cases by 


personal contact? ey aweoniaunne: 
©. Your representatives do call upon the ballroom 
operators, do they not, sir? A. Yes, they do. 


©. And do keep in touch with the orchestra while 
it is en route, shall I say, en route filling its engagements? 

Pee think sce: 

©. And counsel and advise with them under such 
circumstances ? vee COLneeh: 

QO. And keep track of what they are doing, how 
they are doing in the particular engagements? 

Pee Connect. 

©. The Music Corporation of America represents a 
large number of bands, does it not, sir? 
A substantial number of bands. 
Do you know the number, sir? 
Only approximate, perhaps. 
Would you tell mer 
I would say in the neighborhood of 200. 
Oh, yes. If the Beverly Hills office were to make 
an engagement for a particular orchestra to play at a 
particular ballroom on a particular date, your Beverly 


O>O>rO> 
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Hills office [518] would then at that time promptly, at 
least, notify all other offices of that fact? 

A. Not necessarily so. 

QO. Would you explain? 

A. If an orchestra is allocated to this district or has 
agreed to stay in this jurisdiction for a reasonable length 
of time, unless there are demands from other offices for 
the orchestra, it would be unnecessary to keep the other 
offices completely advised of each and every detail of 
their engagement. 


However, I believe they have sufficient knowledge of 
other engagements in the territory so as to be helpful to 
them in any negotiations they may have with people in 
their jurisdiction. 

QM. Could you help us by telling us how and in what 
manner that these allocations that you just spoke of 
are made? 


A. Purely at the desire of the orchestra leader. We 
counsel and advise him and recommend various types of 
engagements throughout the country. He has the privilege 
of deciding on what he would like to have done and 
where he would like to perform, providing we can secure 
those engagements for him; and then we, to the best of 
our ability, carry out his desires. 

Q. Well, isn’t it true, though, that you counsel with 
[519] the various orchestras and advise as to where, 
in your judgment—when I say ‘‘yours’”’, whoever you may 
have delegated the duty to—in your judgment the orches- 
tras should play? 

A. That is what they engage us for, for our counsel 
and advice. 
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Q. Yes, sir. And generally speaking, that is followed, 
is it not, sir? A. No; not necessarily so. 


Q. But even if an orchestra were to accept a direct 
booking, they would nevertheless be required to pay you 
the regular commission on that engagement; is that not 
frie? A thats thie: 


QO. The dollar volume of buisness done by Music 
Corporation of America is approximately $15,000,000 per 
year, is that right? Poe Connect: 

Q. Now, with reference to this direct booking: Sammy 
Kaye is one of the orchestras represented by you? 

Dea es: 

Q. He is now in New York? A. Right. 


©. Suppose a ballroom operator here desired to make 
a direct booking with Sammy Kaye; how would that be 
handled? 

A. Well, if the employer wished to contact the orches- 
tra leader direct, it is perfectly agreeable. [520] 

Q. Would you require that your company prepare the 
contracts? 

A. That is the usual custom in the business and is 
required by the American Federation of Musicians. 

Q. You do insist upon that, don’t you? 

A. Only by our obligations to the orchestra and to 
the American Federation of Musicians. 

Q. I mean, but you do insist upon that, don’t you? 

Mr. Doherty: I think the question has been asked and 
answered, your Honor. He said he must, because of the 
regulations of the American Federation of Musicians. 

The Court: Wasn’t that the same question repeated? 
I thought he had answered. 
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Mr. Christensen: He just said he must. I wondered 
if he did, even though he must. 
A. Well, it is a custom and a requirement. We have 
no alternative. 
You know Mr. Finley, don’t you, sir? 
I have met him. 
That is all; just have met him? 
That is about all. 
At least some of these affiliate organizations rep- 


resent attractions as we have here distinguished them 
from orchestras; that is right, isn’t it? 


OPO >O 


A. Well, everything in the amusement business, as 
we [521] sell it, is an attraction. Attractions are divided 
into their various categories: Artists, orchestras, motion 
pictures, and other types of amusement. Everything is an 
attraction. 

Q. All right. Then, using that definition, one of the 
affiliate organizations represents artists? 

ee Correct. 


QO. I believe you told me that there is one of the 
affiliates that represents only motion picture artists, isn’t 
it? A. Primarily motion pictures. 

Q. And that there is one of your affiliates represents, 
primarily at least, radio artists, is that correct? 

A. Right. 

©. And then there is one hae your affiliates that rep- 
resents artists, generally, is that true? 

A. Well, there is no sharp demarcation. It is more 
by the rules of the various unions and guilds that require 
licensing in order to represent their artists or their mem- 
bers. 
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©. Now, when a booking is available, say, for an 
orchestra, then you also try to book into that spot an 
artist that you represent, too, don’t you? 

A. Occasionally. 

Q. Well, as often as you can, don’t you? 

A. Yes, if they are desired by the places of per- 
form- [522] ance. 

©. You have seen that letter there or that contract 
with Mr. Dailard, haven’t you? Nes 

Q. It is in evidence there. That signature which ap- 
pears to be “Jules Stein” with the title “Pres.” of presi- 
dent? A. Right. 

Q. That is your signature, isn’t it? As ites 

Mr. Christensen: That is all I wanted. Thank you 
very much, Mr. Stein. You may examine, counsel. 

Mr. Doherty: My rule, your Honor, when I have my 
own client, I cross-examine not at all, because I think it 
is better to put him on in due order. But I think, for 
the purpose of the jury, there ought to be just one or 
two questions asked. 


Cross-Examination 


Bae Mr. Doherty: 


Q. Mr. Stein, in answer to one question, you said it 
depends upon whether or not the leader is the employer 
or the musicians. Now, there is some conflict, is there 
not, between the construction given that position by the 
American Federation of Musicians and the Internal Rev- 
enue Department? 


A. That is correct. There is a controversy which 
has [523] existed for some ten years with the— 
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Q. The Musicians—pardon me. Go ahead. 
ES withethe advent of Social Security, as to who 
is the employer. The American Federation of Musicians 


has endeavored by what they call a form B contract to 
maintain that the position of the performances, as, for 
example, Mr. Dailard or Mr. Finley is the employer, and 
many of the employers, and the Government has held, up 
to date, that. in reality the leader of the orchestra is the 
employer. There has been a large confusion that has not 
been decided to date. I think it is now up in the Circuit 
Federal Court of St. Louis to be decided, or at least 
another decision to be rendered within the next few weeks. 

QO. In other words, the Musicians’ Union want, like 
the Biltmore Hotel, to be deemed the employer? 

Ad Right, 

QO. Of the entire band? A. Right. 

Q. And the Interna] Revenue Department wants the 
band leader to be known as the employer of his musicians, 
and the hotel or place of amusement a sort of independent 
contractor with the band leader? 

A. Well, no. Originally, the Treasury Department 
wanted the leader to be the employer. Then they reversed 
themselves, after consultation with the American Federa- 
tion of [521] Musicians. But the courts to date have 
held that the leader is still the employer. So there is a 
conflict between the Treasury Department and the courts 
which has not yet been carried sufficiently high to make 
the final determination. 

Q. Now, you state there are approximately 200 bands 
represented by the Music Corporation of America. How 
many bands are there in the United States? 

A. I| would say approximately a thousand. 
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Q. That is what you would call so-called name bands? 

A. Yes, name bands in my interpretation. 

©. What is your interpretation of the name _ band, 
Mr. Stein? 

Mr. Christensen: To which we object as not being 
proper examination. 

Tie Court: Well, 1 think it ts. 1) think iteiste em 
asked him how many bands they controlled. 


Mr. Christensen: Yes, I did. 


The Court: And they have a right to expatiate on 
that on cross examination. Do you press the question, 
Major? 

Mr. Doherty: Yes. I was just going to make a sug- 
gestion. Your Honor used the words “that they con- 
trolled”. They merely act. as employment agents for. 

The Court: I was not using the word advisedly. Do 
you want him to answer that question? 

Mr. Doherty: Yes. [525] 

The Court: The objection is overruled. 

Q. By Mr. Doherty: Mr. Stein, we have had nu- 
merous witnesses here, now, tell us what is and what 
‘s not a name band. Will you now try to give your inter- 
pretation or construction or definition of it? 

A. My simplest interpretation of a name band is any 
number of musicians to which a name is ascribed; and 
then it is a question of relative value of those name bands 
from the simplest one to the largest attraction of its kind 
in the business. 

Q. And what name 1s ascribed to it? 

A. The name of the leader itself in practically all 
cases. 
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©. Are there any exceptions to that? 

A. There are a few exceptions where names are used 
in conjunction with descriptive places or descriptive terms, 
as, for instance, the Casa Loma Orchestra is one to which 
another name was added, the name of the leader, Glen 
Gray. In my opinion, there is no demarcation or begin- 
ning or end of what is a name band. 

Q. And there is no certain definition; and it is your 
opinion that the name of the leader is what determines 
whether it is or is not a name band? Bo (Cormeen 

Q. How long have you had to observe the develop- 
ment of [526] that in the United States; over what period 
of time? Pe since 1915, 

Q. How did that start out? Were those the days 
before radio? 

A. Radio was not in existence at that time and name 
bands, or what we would refer to as a name band, would 
be any aggregation of musicians that possibly traveled 
from one community to another or developed any follow- 
ing whatsoever in its own community. 

J, myself, considered myself a name orchestra when 
I had 7 musicians and went from Chicago to Kansas City 
in 1916; and I was advertised as such in Kansas City. 
There was no radio. I had made no records. But, to 
the people in Kansas City, I at least thought, and the 
business justified the hotel advertising me as a name or- 
chestra. 

Various changes have happened in the business over 
many years, in which radios have increased the popularity 
of orchestras for records, and for many other things. 

There is no way of telling as to what is going to be 
what we call a popular name orchestra. There are no 


498 Larry Finley and Miriam Finley vs. 


(Testimony of Jules Stein) 


ingredients you can put together, whether it be instru- 
mentality of music or any other thing that can tell you 
in advance. It is a question of popular taste and popular 
approval. The public is the one that makes the answer 
and pays off at the boxoffice. 

Q. Is the case of popularity of the public constant 
or [527] fluctuating? 

A. It is very fluctuating and very volatile. What is 
taste today and what is popular today may not be to- 
morrow. ‘They have gone through various cycles from 
swing bands, sweet bands, symphonic bands, jazz bands. 
It has been a cycle that has been running as long as I 
remember. 

Q. Can you give the names of some other bands in 
the earlier days besides the Jules Stein orchestra or band? 
I mean, take into the ’20’s where it began to develop 
more? 

A. Out here in California they had a band by the 
name of Art Hickman, who was only known in this com- 
munity. He was not known throughout the country, but 
he was considered a great. name band here. The Abe 
Lyman was originally from out in this territory. Each 
city had attractions, or bands, I should say, with local 
popularity, which, of course, with the advent of radio 
and records managed to popularize these attractions from 
coast to coast or internationally. 

The Court: I think we will suspend now, gentlemen. 

We will take our recess, ladies and gentlemen, for a 
few; minutes. Remember the admonition and keep its 
terms inviolate, and occupy the jury room. 

(Short recess. ) 

The Court: All present. Proceed. 
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Q. By Mr. Doherty: Mr. Stein, just as we recessed 
you were telling us about Art Hickman and Abe Lyman, 
ete. And T [528] had also asked you the question about 
the constancy of the public’s affection. Do you know of 
any instances in recent years where bands are very pop- 
ular for a period and then suddenly lost attraction to the 
public? 

A. That is not uncommon, and perhaps there are lists 
of orchestras throughout the whole United States who 
have risen in popularity and have achieved a big success, 
and then either declined gradually or sometimes very 
quickly. There is an adage that the faster they go up, 
the quicker they come down. However, that does not 
hold at all times in the amusement business. 

Gus Arnheim, for instance, a local popular attraction 
many years ago, was taken East and he became very 
popular throughout the United States. He came back 
here, and he is hardly considered an attraction or a draw, 
as we say in the business, here in town. But still I notice 
in the records that he has played San Diego on several 
occasions and apparently he was a popular attractions in 
that city. 

It is not unusual for orchestras to have great popularity 
during certain times, and sometimes it drops off, and then 
by virtue of some radio broadcast or a record or some 
unusual incident that we can’t put our fingers on, they 
will revive their popularity and go on for many years. 

Some orchestras, like Guy Lombardo, perhaps, goes on 
for many years. They obtain a simplicity of style, and 
an [529] unusual type of music that others who try to 
duplicate undoubtedly have not been so successful in doing. 
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Q. What about Ted Fio Rito? 

A. Ted Fio Rito is a similar attraction to Gus Arn- 
heim. He developed tremendous popularity throughout 
the whole United States, and particularly at certain times 
when he was writing some songs; and then his popularity 
declined considerably today, to where he is performing 
in various places and he hasn’t got the same namie and 
reputation, perhaps, as he had before. 

We have a relative valuation, determined by the public, 
either locally or nationally or both. 

Q. Did you start out to be a musician? 

A. I started as a musician, yes. 

Q. At what age? 

A. I started as a musician when I was about 8 or 9 
vears of age, to take lessons. 

Q. And did you work at it as a living or as an inci- 
dent to something else? 

A. No: I used it as a means, after I grew up, to 
take me through school, through college—through medical 
school, of course. 

Q. How far did you go through college? 

A. I am a graduate of the University of Chicago, 
Rush Medical College, from which I have a medical 
degree; a graduate [530] of the University of Vienna; 
and also a graduate of the Board of Ophthalmology at 
the Cook County Hospital. 


0 


Were you admitted to practice medicine in Hlinois? 
A. In the State of Illinois. 


O. What degree did you get from Chicago Univer- 


A. M. D—no, PHB. PHB and a Master’s degree. 
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QO. And what degree from Rush Medical? 

A. M.D. 

QO. I believe, also, you are a member of the American 
Federation of Musicians? 

A. I have been ever since I played professionally; yes. 

Mr. Doherty: I don’t want to go any further, your 
Honor. J might be stepping on the limits of proper exam- 
ination, so I will not ask any more questions. 

Mr. Christensen: May I ask you a few, then? 


Re-Direct Examination 
By Mr. Christensen: 

Q. You first started in this business of booking when 
you started booking fraternity bands for dances around 
Chicago; that is right, isn’t it? 

A. Well, when I was a student at the University of 
Chicago I arranged for a few orchestras to play in some 
summer resort engagements in the States of Michigan, 
Indiana and, I believe, Iowa. 

Q. And you have been at that since that time? [531] 

A. Well, no. I gave up part of the time when I went 
to school in Europe, but I also worked as a musician when 
I came back and during my interneship. 

Q. Now you have developed Music Corporation of 
America to where it is the largest booking office in Amer- 
ican Iseumat it? A. Well, I believe it is. 

Q. And there has been mentioned here that some or- 
chestras have no names, and you gave one or two illus- 
trations. Can you give us some more? 

The Witness: Will vou repeat that question? 

(Question read by the reporter.) 


‘A. Well, I believe I said they were in rare instances. 
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QO. Well, you mentioned the Casa Loma orchestra and 
I believe you mentioned another one, didn’t you? 

A. No; that was the leader. 

Q. You can think of no other that has no name? 

A. Well, yes. Yes; there are Meyer Davis units 
which are not represented by any leaders of reputation. 
The name is a commercial entity under which units operate 
but still use the name ‘“Meyer Davis’; and those are not 
directed by the leaders. 

Q. Well, I read some place about the band called the 
Honey Trippers (?) or something like that. I don’t at- 
tempt to give it to you exactly. [532] 

A. I would not be familiar with it. 

Q. Or there was a Dixieland band? 

A. The Dixieland Jazz Band goes back to the ’20’s. 

Q. How long back would be the Pennsylvanians? 

A. Waring’s Pennsylvanians are headed by Fred 
Waring. Those are descriptive terms, and sometimes as 
popular as the name itself. 

Q. And there was the Scranton Sirens, wasn’t there? 

A. Well, you are going back into quite a_ period. 
There was a period in the ’20’s or early ’30’s when the 
public were very receptive to any change of name or any 
type of description; and we went through a cycle at that 
time in which you could use various names that were trade 
names. 

There were also the Benson orchestras in Chicago 
which were similar to the Meyer Davis organization 
in Boston and Philadelphia. Meyer Davis orchestras still 
continue, even though they are units, under the trade 
name, and the Benson orchestras are similar, although 
they have since gone out of business. 


> 
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Q. So, although they would carry the name “Benson 
Orchestra”, there would not be anyone by the name of 
Benson leading them; would that be the case? 

A. Sometimes that would be the name of the leader, 
a second name of Benson Orchestra, which apparently 
Mr. Benson tried to maintain for his own use. [533] 

Q. Let me use a fictitious name for the purpose of 
this illustration. Let me say that John Doakes is an 
individual and he gathers together half a dozen other 
musicians who could play; is it your testimony, then, that 
he could sell it to dance or ballroom operators as a name 
band? 

A. Well, it is a question, again, between the law of 
supply and demand. During these war years, with the 
shortage of musicians, we have been able to put together 
many attractions from places of call and depend upon 
their reliability for a group of musicians with a leader 
that would have an organization that they could buy and 
use in their places. 

Q. You would not call it a name band, though, would 
your 

A. Well, it is, again, a question of what you call a 
name band. Now, where is the dividing line? ; 

Q. There has been handed to me a list of places, a 
partial list of bands, dance bands, represented by M. C. A. 
You have seen it, of course, Mr. Stein? 

Mr. Doherty: Is that the list that we have submitted 
to your 

Mr. Christensen: That is it; yes, sir. 

A. Yes, I presume this is our list. 

Q. Are all of the bands or orchestras listed thereon 
name bands? To MaRS 
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Q. They are name bands, every one of them? [534] 

A. Yes. 

Mr. Christensen: All right. May this be marked for 
our exhibit next in order? 

The Clerk: Plaintiff's Exhibit No. 11. 

The Court: So ordered. 

(The document referred to was marked as Plaintiff’s 
Exhibit No. 11, for identification.) 

Mr. Christensen: That is all, thank you. 

Mr. Doherty: Just one question, Mr. Stein. 


Re-Cross-Examination 


By Mr. Doherty: 

Q. You stated that you were the largest organization 
in the United States. You mean in that particular line? 
There are other agencies in other lines, artists and vaude- 
ville, aren’t there? 

A. There are many of them. 

Q. That are much larger than you? 

A. In certain fields; yes. 

Q. When you say you are the largest in the United 
States, that is just in a particular field? 

A. Ina particular field; yes. 

Mr. Doherty: That is all. 

©. By Mr. Christensen: But in bands and orchestras 
you are, aren’t you, the No. 1? 

A. We believe we are. [535] 

Mr. Christensen: Thank you. 

Now, may | have Mr. Jaffe read the bid? 

The Court: Yes. 

Mr. Christensen: For the record, the exhibit that is 
now to be read is Plaintiff’s Exhibit 8. It is the bid 
submitted by plaintiff to the City Council. 


Music Corporation of America, etc., et al. O05 


(Mr. Jaffe read plaintift’s Exhibit 8 in the following 
words and figures:) 


“Bid for Lease of the Mission Beach Amusement Center 
“By: Larry Finley 
“712 Bank of America Building 
“San Diego, California 
“October 30, 1944 
“Monday 


“To the Honorable Mayor, 
“City Council, and 

“City Manager 

“City of San Diego 
“California 


“Gentlemen: 
“T hereby make application for the leasing of the Mis- 


sion Beach Amusement Center under the terms of your 
Document Number 350454. 

“Attached is my certified check in the amount of 
$1,000.00 which I submit as a guarantee that I will sign 
[536] the contract if my plan is accepted. 

“Following are the terms under which I wish to make 
my bid for the lease. 

“1. Agreed as stipulated. 

“2, Agreed as stipulated. 

“3. Agreed as stipulated. 

“4, Agreed as stipulated. 

“5. I agreed to the stipulations of paragraph number 5 
and wish to add that I will pay the City of San Diego 
the sum of $20,000.00 per year, plus 2% of the ‘gross 
receipts’ as rental. The dates that payments shall be 
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made, and the definition of the terms ‘gross receipts’ shall 
conform to paragraphs 5 and 7 in the Document. 


“6. Agreed as stipulated. 
“7. Agreed as stipulated. 
“8. Agreed as stipulated. 
“9. Agreed as stipulated. 
“10. Agreed as stipulated. 
“11. Agreed as stipulated. 


“12. I agree to maintain and operate the picnic area 
and playground without charge, I also agree to establish 
a free policy for the use of horseshoes, nets, balls, etc., 
in the play area, but reserve the right, 1f the cost becomes 
unreasonable, to make a charge for [537] portable athletic 
equipment of a sum not to exceed 25¢ for each one-half 
hour of use. 

“13. The number and character of devices and facilities 
for amusement purposes will be determined by my ability 
to enlist legitimate enterprises in establishing their units 
in the Mission Beach Amusement Center. It is impos- 
sible to state in advance the number and character of these 
facilities and devices inasmuch as a prospective lessee 
cannot obtain definite commitments from concessionaires 
until a definite lease with the city has been obtained. 
When this has been done, I shall personally visit the 
outstanding parks and carnivals in the country and solicit 
such recreational devices as will elevate the prevailing 
standards of the Mission Beach Amusement Center. I 
definitely pledge that there will be no gambling devices— 
there will be no immoral girl shows—that only business- 
like projects will be tolerated, and these must conform 
to the over-all objective—to establish a municipal recrea- 


Music Corporation of Anicrica, etc., et al. 507 
(Piaintiff’s Exhibit 8) 
tional park conforming in dignity, honesty, and service 
with our other pubic amusement facilities, such as the 
Municipal Plunge, Park Zoo, and Playgrounds, and con- 
ducted on a plan that would be a credit to the extensive 
developments now being considered for [538] Mission 
Bay. 

“As evidence of my sincerity in connection with this 
plan I agree to the following ceiling prices on amusements 
and foodstuffs: 

“Hot dogs—not to exceed 10¢. 

‘“Hamburgers—not to exceed 15¢. 

“Strict enforcement of OPA prices on all other food- 
stuffs. . 

“Soda pop—not to exceed 10¢. 

“Milk—not to exceed 10¢. 

“Buttermilk—not to exceed 10¢. 

“Strict enforcement of OPA prices on all other soft 
drinks. 

“Amusement games—5¢ and 10¢. 

“Electric rides—10¢ and 15¢. 

“Shooting gallery—25¢. 

“14. I agree to provide daily, free of charge to the 
public, featured acts and special attractions from May 
15th to September 15th, inclusive, of each year, for the 
purpose of creating interest and enjoyment to visitors 
of the park. I expect to extend this period of time to 
more days per year, but guarantee the above minimum 
number of days. 

“A friendly and extensive effort will be made to induce 
organizations, factories, business firms, etc., to hold their 
picnics and parties at the [539] Amusement Center on 
the enlarged and improved picnic ground. The pienic 
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eround will be maintained in such a way so that it will 
encourage large group picnics. 

“T agree to establish and properly equip a free play- 
ground exclusively for small children with various devices 
necessary for their pleasure; to maintain and have the 
area properly supervised by an attendant so that parents, 
who are not fortunate enough to have household help take 
care of their children, can enjoy freedom for swimming 
or other recreation, while their children are playing under 
competent supervision and care. 

“T agree to sponsor special days of interest to the 
San Diego people from other states, such as “Texas Day’, 
‘Oklahoma Day’, etc. 

“T agree to have special ‘Kid Days’ with features such 
as clown, free candy, free ice cream, plus special attrac- 
tions by which means we will make the children of San 
Diego feel that Mission Beach Amusement Center is really 
their park. 

“T agree to sponsor various contests, such as bathing 
beauty contests, etc., not only for the purpose of com- 
munity interest but also as a device to gain publicity for 
the Amusement Center, as well [540] as favorable na- 
tional publicity for the City of San Diego. 

a! agree to reserve one night during each week and 
operate it as a special night for the enjoyment of, the 
service personnel. This night is to have special features 
and reduced prices as added inducements, such reductions 
to provide soft drinks being sold for five cents and hot 
dogs for five cents. 

“T agree to donate the ballroom and all of its facilities 
one afternoon per week to the USO at no charge what- 
soever, and also to donate the Mission Beach Ballroom 
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on any afternoon to any military organization, whose 
project is approved by the City Council, at no charge 
to these organizations. I will pay all utility and cleaning- 
up costs for the USO or these other approved military 
organizations. 

“15. I agree to operate the Amusement Center without 
interruption from May 15th to September 15th, inclusive, 
of each year, and shall endeavor to extend this period of 
time to a year round basis by proper advertising, promo- 
tion, activities, and inducements. I also agree to comply 
with the other specifications of paragraph 15. 

“16. Agreed as stipulated. 

“17. I am a permanent resident of the City of 
San [541] Diego, owning my own home and at the 
present time I am successfully engaged in the amusement 
business as the operator of the Ratliff Ballroom. I also 
have an application on file with the Federal Communica- 
tions Commission on which approval is pending for the 
construction of a radio station in San Diego. My experi- 
ence in the amusement and entertainment world has been 
varied and extensive for the past twenty years, having 
been successfully connected with radio, theatre, and _ ball- 
room enterprises. In the retail business I: operated on 
a large-volume, low-profit policy—and I am convinced 
that the same plan can be carried out successfully in the 
amusement business and at a great advantage to the city 
and its residents. My experience as a business man has 
been very stable having successfully operated a chain of 
retail stores in Southern California. I achieved the rep- 
utation of being the outstanding promotion and adver- 
tising man in my field in the entire United States. Proof 
of this reputation is supported by free space in leading 
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publications, such as a full page in Life magazine, write- 
ups in Time magazine, articles in various trade publica- 
tions, mention on many coast to coast broadcasts by 
various commentators as well as publicity and pictures 
in over 300 newspapers in the [542] United States. My 
wide-spread experience in promotion and publicity will be 
a valuable contribution to the successful operation of 
the park. A great part of my amusement and entertain- 
ment experience has been more civic in nature than as a 
means of personal profit and it is from the civic stand- 
point that I expect to operate the Amusement Center. 
Testifying both to my ability as a business man and 
indicating the reaction to my part in civic affairs in 
my former home, Burbank, California, I am enclosing 
letters from the Mayor, three councilmen, a banker, the 
Chamber of Commerce, a publisher, and a judge. (See 
enclosure ‘A’) 


“T shall also be happy to submit a certified statement 
showing a net worth in excess of $100,000.00. 


“18. I agree to operate the ballroom six nights each 
week from May 15th to September 15th, inclusive, of 
each year, utilizing a policy of presenting famous ‘name’ 
orchestras. and ‘name’ attractions, through an arrange- 
ment with nationally known booking agencies. I am at- 
iaching to this bid, letters from two of these agencies, 
the William Morris Agency, and the Frederick Brothers 
Agency. (See enclosure B) both of whom have under 
contract many of the most famous attractions and bands 
in America. Famous bands and attractions from [543] 
many other booking agencies are also available, and it 
will be my policy to present only the greatest attractions 
in the country at the ballroom. 
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‘In addition to the day stipulated above during which 
time I agree to operate the ballroom, I shall endeavor 
to with the full resourcefulness of my ability and knowl- 
edge to continue dancing at the ballroom the year round 
on a basis of six mights per week, observing this policy 
simply as a means of attracting people to the park and 
to make a year round amusement zone for the benefit 
of the public. Should this operation become too costly from 
a standpoint of good business judgment I will at my own 
option change the policy to whatever policy I deem best 
for the benefit of the park. I do guarantee, however, that 
during the season from September 15th to May 15th that 
I shall hold dances at the ballroom at least one night each 
week with every effort made to include the greatest num- 
ber of days possible. 


“T agree to use all practical methods of advertising 
for the park and the ballroom including newspapers, bill- 
boards, street cars, street cans, broadcasts, etc. Our ad- 
vertising will feature a theme of ‘An Amusement Center 
for the Entire Family.’ [544] : 

“T agree to secure a radio broadcast hook-up from the 
ballroom for local radio advertising, and also every effort 
will be made to secure a national hook-up for broadcasting 
music from the ballroom, which would advertise San Di- 
ego to the entire country. 

“T agree to prohibit the consumption of every type of 
alcoholic beverage in the ballroom, and shall employ a 
policeman and police matron to maintain a creditable 
standard of dignity and to assure the fact that the ball- 
room will be operated in a manner that parents will be 
happy to permit their sons and daughters to spend an 
afternoon or evening of fun at the ballroom without fears 
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or qualms. In this connection | am pleased to invite the 
investigation of the City Council into the policy of con- 


duct maintained in the Ratliff Ballroom, which I am op- 
erating at present. 


“19. I fully agree to this paragraph as stipulated and 
wish to add this further agreement. No persons in pos- 
session of intoxicating beverages will be permitted on the 
Amusement Center property (beer or wine excepted). 
A checkroom will be established near the entrance of the 
park where persons must check their bottles, which will be 
returned to them on their way [545] out of the park. 
A strict system of policing will be arranged to see that 
persons removing their bottles from the checkroom will 
definitely leave the premises. 


“20. I agree to paragraph 20 as stipulated and I am 
enclosing a letter from the bonding company as requested. 
(See enclosure C) 


“T also propose to change the specifications of sub- 
paragraph c and sub-paragraph bb as I do not feel that 
with my personal financial standing and looking to the 
protection of the City of San Diego and its citizens, who 
visit the park, that the limits are set high enough. 


‘Under sub-pargraaph c you stipulated the Owners’, 
Landlords’, Tenants’ policy for $10,000-$50,000 limit. I 
propose to raise this to the highest amount that will be 
issued by an insurance company, said amount not to 
exceed $50,000-$500,000 limit. Also, in paragraph bb 
I proposed to raise the limit on operation of mechanical 
devices, etc., to $15,000-$30,000 instead of $10,000- 
$15,000 that you have stipulated. I feel that everyone 
concerned should have this added protection. 
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“21 to 37. Inclusive. Agreed as stipulated. 


“In addition to the specifications set forth [546] in 
your Document Number 350454 I am including as a part 
of my bid the following conditions which I feel are neces- 
sary to the accomplishment of your determination to 
establish and maintain a better Civic Amusement Park. 


“a, Lagree to give precedence to residents of San Diego 
in the leasing of concessions and for employment. Of 
these I shall favor men and women returning from the 
armed services of our country. Should I feel that any 
particular service man or service woman is capable and 
deserving of operating a concession, but does not have 
sufficient personal capital, I shall aid in their individual 
needs. At the same time I[ shall not demand any remu- 
neration other than the rental percentage established for 
all sub-lessees. 


“b, I agree to have competent maintenance crews main- 
tain cleanliness of restrooms and lavatories, picnic ground, 
streets, walks, and all other areas included in the boun- 
daries of the leased property. I agree to keep restrooms 
open for public convenience at all times, and to provide 
covered trash cans in sufficient numbers to encourage 
cooperation of the public in keeping the Beach Center 
clean. 

“c. I agree to maintain the picnic ground in a [547] 
manner which will encourage the use of the premises by 
the citizens of the community. I shall install various 
outdoor pits for cooking purposes and incorporate many 
new features for the convenience of the public. 

“d. I agree to establish and maintain an information 
booth or courtesy booth, where a trained attendant will 
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issue information concerning the park, its free facilities, 
the rules governing the privilege of beach fires, safety 
of the surf, use of the picnic grounds, and diagrams of 
the location of various facilities, as well as other infor- 
mation regarding the beach and other attractions in the 
San Diego area usually much desired but seldom supplied 
a visitor. 


“e. I agree to establish at least one concession, and 
more should business warrant, which will specialize in 
the selling of dairy products for children. This concession 
will be known as the ‘milk Bar’ and will eccupy a favored 
space in the amusement Center. 


“F, I agree to turn over the entire facilities of the 
Mission Beach Amusement Center to the City Welfare 
Department or any other organization designated by them 
for at least one afternoon per week, with the [548] object 
that this be used for the purpose of carrying out a voca- 
tional program for youth. I shall cooperate to the extent 
of turning over management, operation, publicity, polic- 
ing, etc., for these afternoons, which will be utilized as 
a means to carry out a very fine youth project, keeping 
youth occupied and at the same time giving them a com- 
plete understanding of business operation. Special enter- 
tainment features will be arranged for these days and 
with proper cooperation they will develop into one of the 
most interesting and important youth activities in the 
country. J shall at all times cooperate with the Coordi- 
nating Council, P. T. A. and the City Welfare Depart- 
ment. 


‘oir agnee to set aside one complete week during the 
period of time from May 15th to September 15th, inclu- 
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sive, of each year, and during this week we shall donate 
10% of the ‘gross receipts’ of the Misison Beach Amuse- 
ment Center to any charity or charities designated by the 
City Council. These ‘gross receipts’ shall be defined as 
all money taken in by all concessions and shall not con- 
stitute the meaning of ‘gross receipts’ as defined in your 
Document Number 350454 in paragraph 5. This week 
shall be known as ‘Charity Week’ and will be established 
as [549] a major promotion during our busy season. 


“h. I agree to fully protect the patrons from annoyance 
by barring and expelling from the premises all persons 
of a lewd, dissolute, or obnoxious nature, suspected of, or 
guilty of, rowdyism, vandalism, or persons in an intoxi- 
cated condition. 


és 


i. I agree to solicit the cooperation of the Health 
Department to assist in setting standards that will estab- 
lish cleanliness of the property, disposal of garbage, drain- 
age of sewage, and the physical health of all people dis- 
pensing food. 


“j. [ agree to furnish the park with proper police 
protection. It is my understanding that at the present, 
policing is done by the San Diego Police Department 
and I shall request that additional policemen be stationed 
at the park at all times to enforce the rejection of unde- 
sirable or drunken patrons, to maintain our rules as to 
moral standards, to prohibit the presence and use of 
alcoholic beverage (other than wine or beer) and to 
properly protect the amusement zone, picnic ground, beach 
fronts, parking lots, and the ballroom. To cooperate in 
the policing of the area I agree to maintain on my payroll 
during the entire year at least two private policemen and 
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more when it becomes necessary. These private polic- 
men [550] will work with, and cooperate with, the San 
Diego Police Department. Our policy of running a fine 
park will require the strictest of policing and I agree 
to see that our pledge to run a fine park will not be 
violated. 


“k. T agree to show at least twice monthly, free movies 
for the children, which will probably take place on Satur- 
day afternoons or on holidays. This stipulation shall be 
subject to the approval of the Fire Department and Nec- 
essary City regulations governing the showing of movies 
in a ballroom. 


“J. I agree to have all employees of the park finger- 
printed and photographed and the records turned over 
to the Citv of San Diego Police Department for approval 
before employment. 


“m. I would like to have the City erect a building when 
conditions permit, or, as a temporary measure, to purchase 
an available army barrack for the purpose of establishing 
a Youth Center, where youth could carry on its’ own 
various projects. 1 would agree to maintain this building 
and be responsible for proper supervision. I am quite 
certain we could receive the assistance of some welfare 
organization or organizations, and such a project with 
all of its advantages would serve to make youth feel that 
Mission Beach Amusement Center is really [551] their 
own park. 

“n. IT agree to establish the board walk as a fun and 
food zone and every effort will be expended to create an 
environment that will attract people to the board walk. 
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“The possibilities of creating a public service beyond 
conception is inherent in the facilities of the Mission 
Beach Amusement Center. The alteration, development, 
and conduct of this park presents a challenge to my ability 
and financial condition that I would like to accept. My 
program is based entirely upon my vision of convertmg 
every dollar of its value into an expansive, wholesome, 
municipal playground devoted to the public good. In 
order to operate Mission Beach Amusement Center as an 
asset to the community instead of a liability, and to offer 
the public low prices plus the many advantages which 
I propose to offer, then it is necessary to sacrifice a per- 
centage of the profit. 


“To this end, I need one consideration from the city 
officials. The features which are incorporated in my 
proposal, together with the establishment of prices geared 
to the pocket of a school-boy, and the service man, and 
the non-profiteering of civilians, will not pay the operator 
a large cash profit. On this basis I cannot [552] sin- 
cerely obligate myself to pay an excessive rental. My 
plan is founded on a careful estimate of the income of 
the beach as operated under the enclosed proposal. My 
agreed percentage of rent payable to the City is the max- 
imum allowable if we are to succeed in the major objec- 
tive—to create a park for the citizens of San Diego. 


“With high present day costs of labor and foodstuffs 
you can readily see where everyone concerned would have 
f@miekewarsinaller percentage of the profit in order to 
make for a successful operation under my proposed low 
ceiling of prices. It is necessary to operate the park just 
as if it were a civic operation with a civic. purpose, to 
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run it on a higher level with a policy not primarily for 
profit but rather a policy for service to the citizens of 


the community, with a definite thought in mind tor post- 


war planning as well as for the present. 


“ihe citizens of San Diego have a right to expecu nat 
in a municipal owned park. even though it would be 
leased to an individual, that one should be able to enjoy 
decent food at reasonable prices, that they should have 
a park where they can spend a pleasant afternoon or 
evening without subjecting themselves to unscrupulous 
profiteering. They are entitled to dance in a ballroom 
[553] of refinement. They should have proper protection, 
and they certainly are entitled to a good, clean, whole- 


some park. 


“The parents in this community must be made to feel 
that in sending their sons or daughters to the Amusement 
Center that they will be sent to the most wholesome, best 
protected, cleanest park in the state. They must be made 
to feel that for their small children, that the attractions 
will be interesting, that the equipment in the playground 
will be the finest available. They must be made to feel 
that the Mission Beach Amusement Center can offer and 
does offer their older sons or daughters a place for fun 
and relaxation, and not a place where they can get nto 
trouble. They certainly are entitled to all of these fea- 
tures in a municipal owned park and I agree to see that 
they receive all of them, plus many more features. 


“Personal profit is going to be sacrificed in part for 
community service, and I agree to operate the Amusement 
Center so that service personnel and civilians alike can 
go with the minimum amount of money and derive the 
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maximum amount of fund and pleasure—clean, whole- 
some fun and enjoyment—to have the type of park where 
‘teen-agers’ as well as older folks can spend their after- 
noons or evenings without the fear of [554] vandalism, 
embarrassment, or rowdy acts marring their good time— 
a park where down-to-earth prices prevail—a dime for a 
soft drink, a dime for a hot dog, a dime for amusement 
in the fun zone and above all, a park where the operation 
of the entire area will be a definite asset to the city— 
a park where you and the citizens of this community will 
be proud and glad to take the entire family. 


“Tt is clear to me from the terms and _ specifications 
of the contract that the city officials are making a deter- 
mined effort to deliver this property to the people under 
terms that will insure its greatest possible service. I un- 
derstand its terms and its intent, and it is with this 
thought in mind that I submit my bid. 


“Respectfully submitted, 
| (Siened) start, Finley 9/1555 


Attached thereto are letters. 


From William Morris Agency, Inc., Beverly Hills, 
California: 


“September 13, 1944 
Suinmeatty Minley, 
718 Bank of America Bidg., 
San Diego, California 
“Dear Mr. Finley: 


“Pursuant to our telephone conversation of today, if 
you complete your plans to take over the Mission Beach 
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Ballroom in San Diego, we should be happy to arrange 


our various name bands for appearances with you when 
they are available in this territory. 


“A partial list of our attractions include: 


“Georgia Auld Neil Bondshu Henry Busse 
Count Basie Del Courtney Al Donahue 
Al D’Artega Billy Eckstine Earl Hines 
Duke Ellington Enric Madriguera Hal McIntyre 
Vaughn Monroe Artie Shaw Boyd Raeburn 
Carl Ravazza Ozzie Nelson Freddie Slack 


Paul Whiteman 


“T’d appreciate your calling me when you are in Los 
Angeles so we can discuss your policy further and at that 
time I can possibly give you tentative dates when the above 
orchestras will be available. 


“Cordially, 


“Jack Flynn, 
William Morris Agency, Inc.” [556] 


“City of Burbank 
California 

Office of the Council 

“September 28, 1944 
“The Honorable City Council 
City of San Diego, 
California 
Gentlemen: 

“Regarding Mr. Larry Finley, IT wish to inform you 

that I have known Mr. Finley for the past six years, he 
being a leading business man here in our City of Burbank. 
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“Mr. Finley is, in my opinion, a genuine American 
citizen, the type of an individual that is always interested 
in worth while civic affairs, and a citizen that would be 
a credit to any community. 

“IT am confident that you will never have reason to 
regret any consideration given my friend Larry Finley. 


“Very truly yours, 


“Walter R. Hinton, 
Mayor of the City of Burbank.” 


“City of Burbank 
California 


“September 27, 1944 [So7) 


“Honorable City Council 
City of San Diego 
California 


“Honorable Body: 


“Tt is with a great deal of pleasure that I write to you 
in regard to Mr. Larry Finley, a former business man 
of Burbank. I wish to tell you that Mr. Finley conducted 
himself and his business operations in such a fine manner 
and was such an enthusiastic worker and contributed to 
all of our local and civic enterprises that he will be a 
credit to any community that he may locate in. TI per- 
sonally would be pleased to have him in Burbank and 
we miss his presence and assistance in our city. I have 
worked side by side with him in our numerous War Bond 
Drives and found him to be not only a fine gentleman 
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but a man full of ideas and help that made it very easy 


for some of us to make a success of our drives. 


“T do hope that you will be able to assist him in any 


plans he might have. 
“Thanking you, I remain 
“Yours very truly, 


“Horace V. Thompson, Councilman.” 


On the stationery of the City of Burbank, Califor- 
nia, [558] October 4, 1944, addressed to: 


“City Council 
City of San Diego 


Nem larcy mainiey 


‘“Gentlemen: 


“[T have known the above gentleman, Mr. Larry Fin- 
ley, for approximately the past five years. During this 
time, Mr. Finley was in the jewelry business in the City 
of Burbank. 


‘Tmmediately upon Mr. Finley’s arrival in the City of 
Burbank, approximately five years ago, he became very 
active in civic affairs, Chamber of Commerce and other 
worthwhile activities. 


‘He conducted one of the most successful businesses 
in the city. I have always found him to be just, fair 
and a man to live up to any agreements that he may 
have made. 
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“T have personally done business with him and have 
found him to be exceptionally well qualified as a busi- 
ness man. 

“Yours very truly, 


“Paul L. Brown, 


“Police Commissioner,” 


Another letter on the stationery of the City of Burbank, 
California, dated October 2, 1944, addressed to: [559] 


“City Council 
City of San Diego 


California 


“Gentlemen: 


“The bearer of this letter, Mr. Larry Finley, has been 
actively engaged in the jewelry business, in the City of 
Burbank, for the past four or five years; during which 
time he has been a resident and quite active in local civic 


aia: 


“T have personally known and transacted business with 
Mr. Finley, and have found him to be a man of integrity. 
Any consideration you may show to him will be appre- 
ciated. 


“Cordially yours, 
“Albert, edigerss 
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On the stationery of the City of Burbank, California, 
September 27, 1944, addressed to: 


“To the Honorable City Council 
City of San Diego 


San Diego, California 


‘“Gentlemen” 


“T have been informed that Mr. Larry Finley, who was 
in business in this city, is desirous of making some con- 


nections in your city. [560] 


“For your information I have known Mr. Finley per- 
sonally ever since he came to Burbank and consider him 


a good businessman and a very fine citizen. 


“Mr. Finley has been very active in civic matters, bond 
drives, and many other things during his residence here. 
We have always considered him a valuable asset to the 
community. He is a fine fellow, energetic, and has always 


taken a personal interest in his fellow man. 


“Anything you may do for Mr. Finley will be very 
much appreciated by me and I am sure that your city 
officials will never have cause to regret giving him every 


consideration. 
“Very truly yours, 


“R, Le Reid, 
Police Court Judge.” 
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“Burbank News 
“Sept. 27, 1944 


“City Council 
City of San Diego 


San Diego, California 


‘“‘Honorable Gentlemen: 


“T am writing this letter to ask that you do everything 


in your power to assist Mr. Larry Finley. [561] 


“Tt has been my pleasure to have known and worked 
with this fine gentleman for the past several years in 
various Civic, city and business matters. Here in Burbank 
he was looked up to by everyone as an aggressive, com- 
munity-minded, fair and honest and most willing worker 
in community undertakings. In a business way, where 
I knew Mr. Finley even more intimately, I found him 
at all times most honorable, fair, very aggressive, intelli- 


gent and reliable. 


“Without hesitation I can certainly recommend Mr. 
Finley to you and the City of San Diego. My only regret 


is that he no longer is here with us in Burbank. 
“Very sincerely yours, 


“James E, Lintner, Publisher, Burbank News.” 
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"september 2 ig 


‘Honorable City Council 
San Diego, California 


Gentlemen: 


“It is with pleasure we write this letter on behalf of 
Mr. Larry Finley, who for several years was an active 
business man of Burbank. 


“Mr. Finley, during his several years activity here, was 
not only one of our most active merchants [562] but he 
gave unstintedly of his time in assisting us in our various 
civic activities. At no time have we ever heard anything 
detrimental to Mr. Finley’s character and we are very 
pleased to write vou this letter in his behalf. 


“Very truly yours, 


“Burbank Chamber of Commerce 
oby ©. ©. Richards; air. 
““Secretary-manager.” 


This letter is on the letterhead of the Bank of America, 
Burbank, California, September 27, 1944. 


‘Honorable City Council 
City of San Diego 
San Diego, California 
“Gentlemen: 

“This letter is being written to give you the benefit 
of my past experience and knowledge of Larry Finley, 
formerly of Burbank who is now located in your city. 
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“Mr. Finley was a resident of Burbank for a period 
of approximately five years during which period of time 
he was engaged in the jewelry business. 


“During the interim that Mr. Finley was located in 
Burbank he was quite successful from a financial [563] 
standpoint, and at the time of disposing of his business, 
represented considerable financial strength, the major part 
of which was in liquid form. 


“While here he was also quite active in civic affairs 
as well as taking a very active part in the various bond 
drives. He was a member of the local Chamber of Com- 
merce and was well regarded by the various merchants 
in our city. © 

“Tt is my opinion that he would never abuse any con- 


sideration shown him. 


“Very truly yours, 
Swi Hey, Manager.” 


This next letter is on the stationery of Robert F. 
Driver, General Agents, 626 Commonwealth Building, 
San Diego, California. 


“October 26, 1944. 
“The City of San Diego, 
Civic Center, 
San Diego, California. 
“Attention: City Manager 
“Gentlemen: 


“We wish to advise that our Company, The Pacific 
Employers Insurance Company, will supply a performance 
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bond to the City of San Diego on behalf of Mr. Larry 
[564] Finley in connection with his bid to the City on 
the Mission Beach Amusement Center, in the amount 
of $20,000 which is in accordance with specifications in 
bid instructions. 


“Yours very truly, 


“Pacific Employers Insurance Co. 
“Robert F. Driver, Attorney-in-Fact.” 


A letter on the stationery of Frederick Bros. Agency, 
dated September 14, 1944, addressed to: 


“Mr. Larry Finley, 
#718 Bank of America Bldg. 
San Diego, California 


“Dear Larry: 


“As per our recent phone conversation wherein you 
stated that there was a possibility of your leasing the 
Mission Beach Ballroom, I am herewith listing some of 
our attractions that would be available for your use in 
the near future. I would like to say and remind you 
again that should this happen we can supply you some 
of the greatest name attractions in America today and 
naturally, we would like to do it on an exclusive basis 
and by our having your place exclusively you could 
be assured of nothing but the finest talent in the busi- 


ness. [565] 


“The following is a list of the orchestras that would 
be available for your place: 


“Lawrence Welk and His Champagne Music: 
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Ina Rae Hutton and Her Famous Orchestra; 


George Paxton, 23 piece band breaking records Rose- 
land Ballroom, New York; 


Milt Britton, world’s greatest comedy and dance band; 


Ray Herbeck and His Columbia Recording Romance 
and Rhythm Orchestra; 


Ada Leonard and Her All American 18 Piece Great 


Orchestra; 
Tommy Reynolds, America’s young ‘Swing King’; 


fo 3) 


Anson Weeks, famous ‘Let’s Go Dancin’ With Anson’ 
Orchestra; 


Carlos Molina, just closed sensational 16 week engage- 


imeneealace Hotel, San Francisco: 
Col. Manny Prager, ten years on Ben Bernie’s show; 


Don Reid Orchestra, now in 9th month at Trianon 
Ballroom, Chicago; 


Pinky Tomlin Orchestra; 

lea evant Orchestra; 

Billy Bishop, now Aragon Ballroom, Chicago. 
‘Also we have in colored bands: 

“Fletcher Henderson’s World Famous Orchestra: 
Ernie Fields’ Okey Recording Orchestra; [566] 


“The 18 International Sweethearts of Rhythm. 
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“The foregoing is a partial list of some of our larger 


names and when the time comes, I can give you many 
more to choose from. 


“Also I am listing a few of the names that will be 
available to you: 


“Willie Howard Rufe Davis 

Ella Mae Morse Belita 

Bonnie Baker The Condos Brothers 
Fifi D’Orsay Jiidy Starr 

Dorothy Donegan Ida James 


“Larry, I hope the above list which is only a partial list 
of the artists we represent exclusively, will supply the 
information you need. You, of course, realize we are 
one of the four largest agencies in the business today and 
the above is only a partial list of the attractions we can 
offer you when the time warrants. 


“T am looking forward to seeing you again in the very 
near future and I hope and know as always your business 
venture will be a great success. 

“Tf there is any added information you need as to our 
available talent, please do not hesitate to call upon me as 
it would be a pleasure to be of service to you. 

“Sincerely 
Seiler 

Typed, “Billy McDonald, Frederick Bros. Agency, 
Ine? ser) 

Postscript: ‘‘We also have innumerable screen stars 
under contract to us. J] can supply this list at your re- 
quest.” 


Initials typed, BME” 
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That is all. 


The Court: I think it is about the hour of adjourn- 


ment. 


Now, ladies and gentlemen, we will take a recess in 
this case until Monday morning at 10:00 o’clock. During 
the recess and throughout the case, ladies and gentlemen, 
do not read any mediums of publicity concerning this 
case, either in newspapers, trade journals, magazines, 
radio scripts, or any other method of communication. Let 
us try the case in the court room, and exclusively here. 
If you happen to be a radio fan and turn on your radio 
and some so-called commentator is discussing this case, 
please turn the radio to some other more interesting and 
more helpful program. I am sure you will get all of the 
aid you need in this case from the lawyers in the case, and 
from the witnesses, and from the instructions of the court 
from the bench, so that it is not necessary to be at all 
curious or to have any interest in any outside communica- 


tions that may come your way. 


Remember that, ladies and gentlemen, and be here on 


Monday morning at 10:00 o’clock. 


(Whereupon, at 4:30 o’clock p. m. February 1, 1946, 
an adjournment was taken until 10:00 o’clock a. m 
Monday, February 4, 1946.) [568] 


ae. 
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Los Angeles, California, Monday, February 4, 1946. 
10:30 a. m. 


The Court: All present. I am very glad that [did 
not inconvenience you too much, ladies and gentlemen, as 
well as counsel. Proceed. 

Mr. Doherty: If the court please, J just spoke to 
Mr. Christensen. I see Mr. Dailard is in the court room. 
I would like to ask him one question to clarify one fact 
for the jury, that I did not ask him when he was on the 
stand. 

ihe Count: Very gvell: Call hin: 

Mr. Doherty: Mr. Dailard, please. 


WAYNE W. DAILARD, 


recalled as a witness on behalf of the plaintiff, having 
been previously duly sworn, was examined and testified 
turther as follows: 


Re-Cross-Examination (Continued ) 


By Mr. Doherty: 

©. Mr. Dailard, you have already been sworn. In 
both your direct and cross-examination on the stand the 
other day, you were asked about the profits at the Mission 
Beach operation, and you gave certain totals. 

A. That is correct. . 

QO. Now, were those totals the profits from the entire 
operation of Mission Beach. or just a portion of them? 

A. The entire operation. [570] 

Q. Can you break down the amount that would have 
been earned or was earned by the Ballroom, as distin- 
ouished from the recreation area? 

Mr. Christensen: May I ask one question on voir dire 
before the question is answered: 
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Thes@ownt. Yes. 

Mr. Christensen: Have you brought all records of the 
profit and loss statements showing that? 

The Witness: I haven’t, no. 

QO. By Mr. Doherty: You haven’t them with you? 

A. No, sir. 

©. But in your computations did you keep a separate 
record as to the amount you earned in the Ballroom as 
distinguished from what you earned in the rest of the 
recreation area? A. Yes, sir. 

Q. Now, in 1943 you gave your total net earnings 
for the Mission Beach operation of $72,759.66, and in 
1944 the total net earnings by the Mission Beach opera- 
tion was $79,924.53. What portion of that was earnings 
of the Ballroom as distinguished from the rest of the 
operation? 

A. I imagine about 25 per cent. J think it would run 
close to 25 per cent. 

Q. Was it more or less than 25 per cent for each 
year? 

A. It could have been less in ’43. [571] 

©. Would 25 per cent be your best estimate for 1944? 

Ae es. 

Mr. Doherty: That is all. 

Re-Direct Examination 
By Mr. Christensen: 

Q. You have no records of this at all, is that right, 
Mr. Dailard? 

A. Not with me, no. 

©. When did you last check those records? 

A. I took my total profit and loss figures off about 
10 days ago. 
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©. Well, when did you last check as to your Ballroom, 
as distinguished from your entire operating profits? 


A. At that time it was kept as a separate account. 


Mr. Christensen: All right. Thank you very much, 
sir. 


Mr. Doherty: That is all, Mr. Dailard. You will 
still keep yourself available for we may need you for 
testimony on other issues, please. [572] 


The Court: Call your next witness. 


Mr. Christensen: Mr. Finley, please. 


LARRY FINLEY, 


the plaintiff herein, called as a witness in his own behalf, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 


By Mr. Christensen: 


©. Your mame is Latry Pimley; is that cormeciecim 
Eo Right. 

©. And you live here in Los Angeles, do you, sir? 
A. Right. 

Q. With your wife and family? A. Right. 

QO. I believe you are 32 vears of age, are you, Mr. 


Finley? A. Right. 

Q. You are interested in the band and entertainment 
business ? ee Yes, 

Q. For what period of time have you been interested 
in that business, sir? e since 1928: 


3 


cs 
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QO. What was it that you were doing at that time? 

A. Well, in 1928, right after I finished high school, 
[573] I went to work for the Station WSYR in Syracuse. 

Q. That sounded like a radio station, is that right? 

A. What is right. I went to work for WSYR in 
Syracuse, both in the commercial and announcing staff 
and had quite a bit to do with the production of shows. 

©. That is radio shows, I take it? Is that correct, 
Sine A. That is right. 

QO. How long did you remain at that occupation? 

A. Well, not too long. I learned a bit of the band 
business and decided to go out on the road with a band. I 
had my own band, not as a regular occupation or diet, but 
for a period of— 

Mr. Christensen: Keep your voice up, sir. 

A. —for a period of approximately two years, I 
should say. 

Q. Your statement is not quite clear to me: ‘‘not as 
a regular business.” Explain what you mean, sir. 

A. Well, in those days, the music business was none 
too remunerative financially, and I am employed in a 
jewelery store in Syracuse and used to take engagements 
at nights or on Sundays, and during the summer months 
I would leave town with the band for a week or a month 
or two-month engagement, whatever there would be. 

Q. You were the leader and organizer of the band, I 
take [574] it? 

A. Yes; that is right. 

Q. And that continued for how long, sir? 

A. Do you mean the band business or the general 
entertainment business? 
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Q. Well, that occupation or those occupations, work- 
ing the jewelery store in the daytime and bands evening 
and summers; how long did that last, sir? 

A. For about two years. 

©. What did you next do? 

A. Well, IT beeame advertising manager of the Pen- 
held Manufacturing Company in Syracuse. 

©. What is that? 

A. That is a firm devoted to the manufacture of bed- 
ding? 

QO. Of what? A. Bedding, mattresses. 

Q. Oh, I see. And your work there was promotional 
and advertising? 

A. Yes. It had to do mostly with radio promotion. 
We had a mattress that we called the Ever Rest mattress, 
and in order to promote the sale of it I conceived the idea 
of getting a singing team, two people, and we called them 
“The Ever Rest Boys’. We presented them on the radio 
all through New England, and I also arranged for 
personal appearances of this team in various theatres 
throughout New England, [575] mostly at luncheon clubs, 
Kiwanis, Rotary, Lions, ete. 

Q. That began about when, sir? 

A. That is quite a ways back, Mr. Christensen. I 
believe it was in—I believe it was in °32, or it might have 
been 733. 

Q. And it continued for a period of how long? 

A. -Asyear. 

Q. And then what did you do next? 

A. My next step into the entertainment business was 
to assume management of the Cafe DeWitt in Syracuse. 


The cafe DeWitt was a half-million-dollar night club 
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that had the reputation at the time of being the finest 
night club in New York State. I took that club over 
in January of 1934—yes, January of 1934, operated it 
for a six-month basis or for six months, I should say, 
which was just prior to my coming out here to California. 

Q. Operating the restaurant, what, if anything, did 
you have to do with entertainment there, bands and sim- 
ilar attractions? 

A. Well, I booked bands; I booked and produced my 
own shows. We had at that time the finest name bands 
appearing there and we had some very large shows. We 
had as many as 60 people in our shows there. I might 
add that the club was a “white elephant’? when I took it 
over, and it was the only time in the history of the club 
that it showed a profit, pee was the six months that 
I had it. 

Then, vou next did what, sir? 

Came to California on a vacation. 

That was in 1934, I take it? 

1934; that’s right. 

And? A. Liked it and stayed. 

You have done something since then. Will you 


COPODO 


start with when you came and tell us what it was, sir? 

_A. Well, when IJ first came out to California I wanted 
to stay in the entertainment business and I called on 
several places, tried to get a job and didn’t have any 
luck. I covered all of the radio stations and found that 
I couldn’t make a living wage in radio at the time, went 
out to what was then called the Cotton Club—Frank 
Sebastian owned it—spent about a week with Frank, 
trying to get a job and couldn’t, and decided that I would 
go back to the jewelery business. 
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Q. Did you? 

A. Yes, I did. I went to work on Broadway in a 
jewelery store. 

QO. How long did that last? 

A. Well, my first job lasted two weeks and then I 
was offered another job with another store and that job 
lasted over five years. [577] 

Q. Which one is that, sir? 

A. That was with the Hudson Diamond Company. 

Q. And then you went into business for yourself, 
didn’t you? Or in partners with somebody? 

A. Yes. In 19—1939—it was October of 1939 I 
went into business for myself. 

OQ. Where was that? 

A. I opened a small store in Burbank, did quite well 
with it, and within a period of a year’s time I was op- 
erating three stores in the Valley. 

Q. And did you do any promotional or advertising 
work there? | 

A. Yes. You see, Mr. Christensen, I really don’t 
know a great deal of the jewelery business. My main 
forte has always been promotion. And I applied show- 
manship to the jewelery business, plus the fact I gave 
people very good values. and made a very nice success 
out of the jewelery business. Practically everything we 
did was promotion. 

Q. Well, can you illustrate? 

A. Well, I was very active civically, as you know, 
with various bond drives. I staged a picnic for the 
Lockheed Aircraft Company employees at Santa Anita 
Park. We had over 80,000 people there; I put on various 
dances at the Casino Gardens. 
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Q. Tell me about that. That was what I was really 
[578] asking you about, without trying to direct your 
attention to it definitely. 

A. Well, I rented the Casino Gardens for an evening, 


took a dull evening— 


QO. Now, would you permit me to interrupt? That 
Casino Gradens is the same Casino Gardens we have 


been talking about here? A. Yes, it is. 


©. It has the ballroom situated in the Ocean Park 
location? 

A. That is correct. I took the Casino Gardens over. 
Usually it was on a Tuesday or Thursday night, and 
issued tickets. We would print as many as _ 10,000 
tickets, and distributed them to the aircraft workers 
at Lockheed. There was no obligation to these people. 
We would stage a private dance for them on an eve- 
ning. We would give them a thousand dollars in mer- 
chandise prizes that night. JI would arrange for some 
of my friends in the band business and picture business 
to come down and make a personal appearance. We had 
as many as 7,000 people there in one night. 


Q. How many of those dances did you put on? 

A. Oh, probably half a dozen. Then we had other 
lines of promotion work. We were the first store in 
the country—we originated—we have been credited by 
Prentiss Hall as originating— [579] 

Mr. Doherty: Just a minute. 


Q. By Mr. Christensen: Just tell us what you did, 
not with Prentiss Hall, for instance. That does not even 
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register with me, and probably with no one else. But 
tell me what you did yourself. 

A. Well, I was the first store in the country to sell 
work uniforms in a jewelery store for the aircraft 
workers at Lockheed. We opened several thousand 
accounts that way. 

Here, three years ago, during the height of the short- 
age of alarm clocks I put on an alarm clock sale that 
received a full page of publicity in Life Magazine and 
a quarter page in Time. 

I had radio broadcasts originate from the store in line 
with bond drives; sold 6,000 goldfish one Saturday in 
the jewelery store, and through a lot of promotion that 
we were doing. [580] 


Q. All right. And that continued for how long, sir? 

A. In the jewelery business? 

Oy Me; A. January of 1944. 

Q. Then what did you do? 

A. I went to New York City, moved to New York. 

Q. What did you do there? 

A. If went in the watch importing business in New 
York City. We imported watches for the Army pri- 
marily. 

Q. How long did that continue, sir? 

A. It continued until July of the same year. 

Q. July of 1944? A. That’s right. 

Q. Then you came back out here? 

Ve nenmiecame back ontetenc: 

Q. What did you do upon returning here, sir? 

A. Well, I came back, or, I should say I went to 


San Diego after filing an application in Washington with 
the F. C. C. for construction of a radio station. 
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Q. That is the Federal Communications Commission, 
1 take it, sir? 

A. That’s right. We filed an application in Wash- 
ington. 

Q. Who is ‘we’? 

A. I had a partner in that. 

©. What is his name? [581] 

A. McKinnon. 

Q. That is Clinton McKinnon, the publisher of the 
San Diego Journal? 

A. Correct. We filed an application in Washington, 
I believe it was in July, and not knowing how long it 
would take for the application to go through, I imme- 
diately went back to San Diego. 

©. Go ahead and tell me what you did, please, sir? 

A. I got back there and got tired of waiting around 
after a couple of weeks, and I wanted to go back in 
some phase of the entertainment business, so I made a 
quick survey of the city of San Diego, decided there was 
a good business there, and I purchased the Trianon Ball- 
room. It was then the Radcliffe Ballroom in San Diego. 

Q. You say that was in August, or so, of 1944? 

A. I think it was in the first part of August. 

Q. All right. Then since August of 1944 have you 
continuously operated and managed the Trianon _ball- 
room? A. I have. 

Q. After you took it over you changed the name 
from Radcliffe to Trianon? A. That’s right. 

QO. Now, your operations there at the Trianon Ball- 
room, will you briefly describe them? 

A. Well, the Trianon is probably the finest upstairs 
[582] ballroom on the Pacific Coast, 10,000 square feet, 
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with a capacity of 1500 people. We don’t serve any 
alcoholic beverages there, and at present we are utilizing 
a policy of semi-name bands. We changed—we operate 
on the basis of six nights a week for public dancing, and 
Monday night, the seventh night, we have old time 
dancing, which has become quite an institution. Our 
admission prices are $1.25 for gentlemen, 75 cents for 
ladies, and on Monday nights for older people there is 
a 50-cent charge. 

Q. Now, the Trianon used, I believe you said, semi- 
name bands. Am I correct, sir? 

A. That is correct. 

©. The area of the Trianon Ballroom is? 

A. 10,000 square feet. 

©. And will accommodate how many couples? 

A. Approximately 750 couples. 

Q. In other words, about 1500 people can get in 
biere’ A. That’s right. 

©. Why don’t you use name bands there, sir? 

A. It isn’t large enough. We couldn’t pay for a name 
band, if we had it, with that limited capacity. 

©. Have you noticed whether there has been any 
change in the attendance there. and I am speaking nu- 
merically, in the Trianon since you had it up to this time? 

A. Numerically? [583] 

Q. Yes. 

A. Yes, business has greatly improved. We are 
getting many more people than previous to the time I 
~00k 1teever 

Q. Well, let’s use ViJ-Day, which was August 14th? 

Ai Mes: 


- 
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Q. Let’s use that as a basis, and tell me was there 
any change after that, numerically, of course. 
A. Since V-J-Day? 


QO. Yes. 

A. Yes, our business has dropped off since V-J-Day. 

Q. At the Trianon? ee ecrmiiashias, 

QO. Have you noticed the trend in population there 
in San Diego? A. You mean now? 


QO. Yes, since you have been there. 

A. Our business has dropped off at the Trianon 
about 5 per cent since V-J-Day, and I don’t know that 
I have noticed that much drop-off in population since I 
have been there. 


QO. Now, the next thing you did in the way of enter- 
tainment in the band business, after acquiring the Trianon, 
was what, sir? A. Mission Beach. 


QO. How did you become acquainted with Mission 
Beach ? 

A. Well, being in the ballroom business in San Di- 
ego, [584] there was a great deal of comment on Mission 
Beach, the fact that it was coming up for lease. That’s 
how I first heard about Mission Beach. 

Q. And did you visit Mission Beach? 

Pee co did, one night. 

©. When was that, sir? 

A. Well, at the time I visited in Mission Beach I 
was living in La Jolla, and I used to drive down to the 
Ballroom every night about 7:00 or 7:30 with an empty 
car, and there was an anti-aircraft station stationed be- 
tween my home and the Mission Beach Amusement 
Center, 
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Q. That is an Army station you are talking about? 

A. No, it was a Navy station. 

Q. All right. Go ahead. 

A. I had the habit of picking up boys there every 
night and taking them into town. This particular night 
I picked up two boys that were on their way to Mission 
Beach, so I decided—I had heard so much about Mission 
Beach, I decided I would go in with them and see just 
what was happening there? 

Q. Did you do it? a Yes, sine lidiae 

Q. What, if anything, did you observe? 

A. Well, I was in there about a half hour, and the 
two boys were my guests, and I spent close to $50.00 
in the half-hour I was there. [585] 

Q. Did you go in the ballroom? 

A. No, that evening the ballroom wasn’t open. The 
park, however, was. 

Q. All right. Now, then, did you visit Mission Beach 
again? : 

A. Yes, I] was out there, oh, a half dozen times be- 
tween that time and the time that I secured the lease on 
the property. 

Q. 1 am interested in knowing, Mr. Finley, and I 
want you to tell us what you did in the way of an investi- 
eation, if any, of the Mission Beach Ballroom and the 
Mission Beach Park prior to making your bid. 

A. Well, the first thing I did, when I made up my 
mind I would probably like to get the place, was to go 
down to the newspaper files and go through them for 
the last five or six years to get a picture of what was 
happening there. I found on going through the files that 
the year previous to the opening of the Square, that the 
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Ballroom had played such bands as Benny Goodman, 
Horace Heidt, Jan Garber, in fact, Tommy Dorsey, and 
all of the larger bands, which led me to believe that the 
operation must have been profitable or they would not 
have continued the policy of name bands there. I walked 
around the Beach area, and I rang doorbells and talked 
to people, to see what they thought of the Beach and 
the possibilities of it. [586] 

Q. Did you visit Mission Beach while the Ballroom 
was open? fee Y coeele did 

QO. On what occasion was that, sir? 

A. Well, the first night was—it was before I put my 
bid in to the City. The first night was in September. In 
fact, it was a Friday, Saturday and Sunday night, and 
Freddie Martin was playing at Mission Beach, and—yes, 
it was Freddie Martin the three nights I was out there. 
Freddie Martin was playing there. 

QO. What did you observe there? 

A. Well, I clocked—I say “clocked,” I checked the 
attendance at Mission Beach, and checked the attendance 
at Pacific Beach, where Joe Reichman was playing, and 
there were bigger crowds at Mission Beach with Freddie 
Martin than downtown, which, in my estimation, was 
a very fine observation. I talked to Freddie Martin that 
night. 

©. Don’t give us your conversation, just the fact that 
you talked to him. 

A. Yes, I talked to Freddie Martin that night. 

Q. All right. Did you talk to anybody else connected 
with the Ballroom there? | 

A. Well, [ talked to some of the doormen around 
there, and the girl at the soda fountain. They didn’t 
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know who I was. I just wanted to find out what was 
happening there. [587] 

Q. What did you do next with reference to the Mis- 
sion Beach Amusement Center, and I use that all-inclu- 
sive? 

A. I went down to the Civic Center, and here I guess 
it would be termed the City Hall. I went down one 
morning at a pre-council meeting and had a discussion 
with the mayor and the councilmen to get their thoughts 
on what the Mission Beach operation should be. Before 
I went into it any further, I didn’t want to get into 
anything I didn’t think I could handle. 

Q. What did you do next? 

A. Well, there was so much happening at that time. 

Q. Did you do anything in the way of checking the 
operation of the Mission Beach Ballroom or the avail- 
ability of bands, or anything like that? 

A. Yes, I did. I talked to the General Amusement 
Company. 

Q. Who did you talk with there? 

A. Ralph Wonders. 

Q. You talked with him. The subject, please. only? 

A. The subject was I wanted to know if they would 
service me with bands in San Diego. 

Q. That is the same Ralph Wonders who was here 
on the witness stand earlier in this trial? 

A. Yes. I might add at this council meeting 1 at- 
tended in San Diego I was told— 

Q. You can’t give us that conversation, Mr. Fin- 
ley. [588] A. I am sory. 

Q. That is why I took you away from that. That 
would be hearsay. A. al) aight. 
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Q. Did you talk with Mr. Ralph Wonders? 

eee es Ladid, 

Q. I don’t want the conversation; just the fact, and 
with whom did you speak at other agencies? You talked 
with some of them? 

A. I spoke to Ralph Wonders of the General Amuse- 
ment Company; I spoke with Isabel Katleman and Jack 
Flynn at the William Morris Agency. 

©. ‘Concerning the same subject, sir? 

A. Yes, that’s right. 

©. And any one else, sir? 

A. To Billy McDonald. 

Q. The gentleman who also was on the witness stand 
ene? A. Yes, and Tom Kettering. 

Q. That name is new. Will you tell me who he is? 

A. He is in charge, I believe, of the Frederick 
Brothers office on the West Coast. 

QO. All right. Did vou secure from them the letters 
which are here in evidence? A. Yes, I did. 

Q. Did you speak with either Mr. Dailard or with 
any one [589] connected with M. C. A. concerning the 
same subject? 

Yes, I did, after I recetved— 

Tell me to whom did you speak? 

TY spoke to Hal Howard and Larry Barnet. 
Together ? 2 MES 

When was that conversation? 

I spoke to Howard on the telephone. 

Wait a minute. Just a moment, please. Mr. 
Barnet is this gentleman right directly across here with 
the red and black tie? That is the gentleman you spoke 
with? A. Yes. 


O POO >O> 


548 Larry Finley and Miriam Finley vs. 


(Testimony of Larry I*inley) 


Q. And Mr. Hal Howard is the gentleman who has 
heretofore been on the witness stand? A. Right. 

Q. Now. you spoke with Mr. Howard on the tele- 
phone? . A. Yies. 

Q. Will you tell us the conversation, sir? 

A. Well, I told Howard on the telephone that I was 
going to bid on Mission Beach and— 

Q. The whole conversation? 

Mr. Doherty: I think that would be hearsay,’ as be- 
tween this gentleman and Mr. Howard. 

Mr. Christensen: Mr. Howard is an officer of the. 
Music Corporation of America. [590] 

Mr. Doherty: Not an officer and not a defendant. 

The Court: I don’t know as his position has been 
elicited here in court. 

Mr. Christensen: I can only tell you what my memory 
is on it, but I think we can agree that at the time he was 
in the band or the acts department of the Music Corpora- 
tion of America, sir. 

The Court: I think there is something in the deposi- 
tion that touches it. but J] don’t believe there is anything 
im the record here. 

Mr. Warne: He is the salesman of the Music Cor- 
poration of America. 

The Court: 1 think it is proper. Overruled. 

The Witness: May I have the question again? I am 
sorry. 

(The question was read.) 

The Witness: A. I! told Hal Howard that I was 
going to put in a bid for Mission Beach, and that I 
couldn’t get enough service out of the other agencies and 
wanted to know if something couldn’t be done for me 
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with M. C. A. He told me at the time that inasmuch 
as Dailard secured M. C. A. bands for both Mission 
Beach and Pacific Square, that if I were to get Mission 
Beach he could see no reason why I wouldn’t be able 
to get bands for the Beach. And we had quite a lengthy 
discussion about this, and he suggested that I come up 
to Los Angeles and meet with he and Larry Barnet, who 
was head of the [591] band-booking department. 

©. By Mr. Christensen: Did you do that, sir? 

A. Yes, I did. 

©. How long after your telephone conversation with 
Mr. Howard was this? Was it a matter of days, or 
weeks, or months? 

A. It was within the week, I am quite sure. 

Q. All right. It was a matter of a few days? 

A. That’s right. 

©. Where did you see Mr. Barnet and Mr. Howard 
upon that occasion, sir? 

A. In the offices of the Music Corporation in Beverly 
Eiiiceee we taat tine they were located in M. C. A. Square 
in Beverly Hills. 

©. Was any one else present at this conversation, or 
any part thereof, other than you. Mr. Barnet, and Mr. 
Howard, sir? 

A. Well, no one present at the conversation. There 
was always people running in and out of his office? 

Q. No. I mean that actually participated or were 
actually present. It was just the three of you? 

feist the three of us. 
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Q. Will you now relate to us what was said and done 
there, please? 

A. Well, I told Barnet the same story, that I was 
going [592] to bid on the Beach, and judging from the 
past operation I figured I was going to be the successful 
bidder. At first he told me that I should buy into the 
Casino Gardens in Ocean Park, that it was a fine opera- 
tion, it wasn’t going too smoothly, it needed management, 
he thought it would be a very good deal for me, and he 
knew he could supply me with a lot of bands at Casino 
Gardens. I told him I wasn’t interested in Casino Gar- 
dens, I was interested in Mission Beach. ‘Then he told 
me— 

©. On that occasion was anything said about Oak- 
land? 

A. Yes. Then he told me of the great opportunities 
there were in Oakland. 

Q. Tell me what he said. 


A. Well, that there wasn’t a fine ballroom up there, 
that the city needed a good operator and that they were 
routing all of their bands up there, and Oakland would be 
a wonderful place for me to be. JI told him [I was still 
interested in Mission Beach. He told me that I should 
go ahead and that he would take care of me with bands 
at Mission Beach if I got the lease. He said, “It might 
be a little tough, but I will be able to take care of you.” 

QO. Mr. Finley, have you related now, as well as you 
can recall, all of the conversation which occurred on that 
occasion?’ If not, please do it. 


A. That is substantially the conversation at that 
first (593] meeting, Mr. Christensen. 
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Q. All right. Now, what did you do next with refer- 
ence to the Mission Beach Ballroom, sir? 

A. With reference to—how do you mean? 

QO. Well, what did you do? Did you make your bid 
next, or did you see somebody about bands? That is the 
general subject I am trying to get at. 

A. No, I made my bid. I submitted my bid. 

©. Now, the next thing after having talked with 
Mr. Howard and Mr. Barnet on the occasion you have 
told us about was to put in your bid; is that correct? 

ee es. 

Q. And the bid is the bid which has been heretofore 
read to the jury; is that correct, sir? 

7 Gee iiainis correct. 

OQ. You prepared that and filed that with the City 
Clerk of the City of San Diegor Bx NARS 

Q. Now, what next occurred, sir? 

A. How do you mean, what next occurred? 

Q. Well, did you do anything more about it prior 
to the time the bid was let? 

Peee@leeves, Not with®M. C. A. I was in contact 
with the other offices, however, by telephone; General 
Amusement, and William Morris, and Frederick Broth- 
ers. [594] 

QM. Yes. Then the next thing of importance was the 
letting of the bid? 

A. Yes, the day that the bid was fet. 

QO. What, if anything, happened in the council cham- 
bers at the time that the bid was let? 

A. Well, they read the various bids, and Mr. Ames 
Bishop from M. C. A. was sitting in the council cham- 
bers with Mr. Daijlard’s attorney. I believe his name 
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was O’Connor, or O’Donnell, I don’t recall, and with 
Mr. Eddie Wakeland, who was on the bid with Mr. 
Dailard. The attorney got up at the time that they read 
the bids and made the statement that, “We have Mr. 
Ames Bishop here, who is a representative of the Music 
Corporation of America, who would like to explain some- 
thing to the council about bands.” And one of the coun- 
cilmen, I don’t remember who it was, rose to his feet, 
and said, ‘““We are not interested in hearing anything 
from Music Corporation of America about bands.” And 
he promptly sat down. 

Q. All right. Then the lease of the Mission Beach 
Amusement Center was awarded to you? 

A. That’s right. 

Q. After that, what was the next thing you did con- 
cerning this matter, please? 

A. Well, that night at the Trianon Ballroom, about 
8:30, Hal Howard walked in, congratulated me, and sat 
down in the office and we just started to talk. [595] 


Q. Just you two alone? 

A. Just the two of us, yes. 

Q. Go ahead, sir. 

A. And Ames Bishop walked in. 

(ume cs, Sir: 

A. Would vou like me to tell the story? Is that what 
you want? 

Q. Yes, sir. 


A. Ames Bishop walked in, and I was angry at him. 
| told him that I thought that he had hit a new low in 
lowness by coming down to appear in front of the city 
council to testify as to Dailard’s having the exclusive 
on bands in San Diego. I also told him it was a rotten 
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thing in calling Ralph Wonders of General Amusement 
and asking Ralph Wonders to come down and appear 
with him. I also told him that the lowest thing of them 
all was in calling Jack Flynn on the telephone a week 
previous to this time, and telling Jack that Dailard had 
been awarded the lease at Mission Beach, and that Flynn 
should write a letter to Dailard refuting his letter to me 
listing the bands. I told him that I wanted nothing to 
do with him, and [| would rather run recorded music in 
my ballroom than buy from him personally; if I had 
to buy from him personally, I wouldn’t buy it. 

Q. Now, they must have said something. You have 
told us what you stated. [596] 

A. Bishop said he was sorry, he did it to protect his 
client, it was the best client Music Corporation of Amer- 
ica had on the Pacific Coast, that he would have done 
the same for me. And I remember using a word at the 
time. I said that, “In my estimation, that is larceny, 
and I don’t like to be connected with any business in 
which there is larceny connected. I wouldn’t want any- 
body to do that for me.” 

Q. Now, heretofore we have not had very much 
of a description of the Amusement Center and Ballroom. 
Will you briefly describe them both, please? 

A. Mission Beach Amusement Center is located seven 
miles from downtown San Diego. It is served by three 
bus routes, with buses on the average of one every two 
or three minutes from the three runs; sometimes oftener 
than that. It is a park built at a cost of over $5,000,- 
000.00, comprises twenty and a quarter acres in its en- 
tirety, has parking facilities for around six or eight 
hundred cars, I don’t recall offhand which. It is the 
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finest strip of beach land in the San Diego area. It has 
a very, very fine beach. The park itself consists of the 
amusement zone, the ballroom, and a large plunge. This 
plunge since the inception, since the war in the South 
Pacific, has been used to teach the Navy boys how to 
swim, and three and a half or four months ago the person 
in charge of the plunge told me they taught a million 
and a half boys there. [597] 

Q. Is there a roller-skating rink there? 

A. Yes, there is a roller-skating rink, roller-coaster, 
Ferris wheels. There is a complete amusement section. 
There are nine rides, and altogether over 100 concessions, 
including the food places and the various games and the 
rides. The rides section— 

QO. I noticed some kiddy rides, and things like that? 

A. Yes. We have just put in a complete kiddy play- 
ground, with a kiddy Ferris wheel and a kiddy automo- 
bile thing. We are putting in things for kids right now: 
trains, et cetera, 

Q. Now, when you were awarded the lease, it was 
testified here, I believe that it was effective January 3rd; 
is that correct? 

A. That’s right. January Ist, it was supposed to be. 

Q. All right. What did you do with reference to the 
Amusement Park after you took possession? 

A. Well, we completely refurnished, I should say, the 
entire park. We ripped out miles of worn wiring ‘around 
there that was creating’ a fire hazard. We completely 
rewired and we completely repainted the entire park. We 
raised—we had the sanitation expert out from the Navy, 
and we raiged al] of our stands one and a half inches and 
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two inches off of the ground, so that they could be flushed 
daily underneath to keep the dirt out. [598] 


We put in a pest control system to take care of the 


rats that were out there. 


We completely redecorated the ballroom, repainted it, 
refinished the floor, and rewired it. There are 108 over- 
head fixtures in the ballroom, and only 32 of them were 
in working order. We had to rewire every one, they 


had been so neglected, and so run down. 


QO. How about your sound system? 

A. We put in a complete new sound system, not only 
in the ballroom, but through the entire park. We put in 
a new stage setting. We built a new bandstand for a 
smaller band on the opposite side of the regular stand 
that was there. We put in a liquor checking stand. 

©. What does that mean? 


A. Well, if these boys would come out on the bus not 
knowing there was no liquor permitted in the park,— 
they would come out with a half or a full bottle, we 
would have them check it at the entrance, and on the 
way out they could get it back. 

©. Was there any charge for that? 

Uwe Jono charge for the liquor checking. 

We put in—in the skating rink building we put in a 
new floor, and completely redecorated and repainted the 
skating rink. We installed a milk bar for children, and 
put in this kiddy train I am telling you about. [599] 

We went around through the park and wherever it was 
dark,—there were a lot of dark spots through the park, 
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and we put in lighting there to make it safe for any one 
to walk there. 


All and all, we went over it with a fine-tooth comb, 
and made a nice park out of it. 


we Unat is right ow the beach, ism it? 

A. Yes, it is. | 

Q. And the ballroom overlooks the beach, does it not? 
A. That is correct. 

Q. By the way, the weather does affect ballroom op- 


erations, doesn’t it? 

A. Yes, definitely it does, Mr. Christensen? 

Q. Tell us about that. 

A. Well, San Diego has very nice even temperatures, 
but we do have our rainy days and foggy days. When 
we are affected by rain, any ballroom is affected by rain. 
Then a lot of times we have fog at the beach, when there 
is no fog in town, and a lot of times there is fog in town 
when there is no fog on the beach. For example, New 
Year’s Eve we were hit very badly by fog. You couldn’t 
see your hand in front of your face, and it cut our 
attendance way down on New Year’s Eve. 

Q. That was true all through San Diego? 

A. Yes, it was. [600] 


Q. Let’s go back to New Year’s Day there. You put 
on a “Tournament of Music’ on that occasion in San 
Diego, didn’t you? mw lhats right. 

Q. That was in Balboa Park? 

A. That’s right. 

Q. You had two orchestras there? 

A. That’s right. [601] 
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QO. Which two orchestras, Stan Kenton and Charlie 
Barnet? 

A. And Charlie Barnet, Lena Horn, the King Sisters 
and Woody. It was so foggy you couldn’t see the stand 
from the seats, right from the seats right in the stadium. 

©. How many days a year do you have fog at the 
beach there? 

A. You mean days or nights, Mr. Christensen? 

Q. Nights, of course. 

A. There is a great deal of difference. There is 
usually a fog in the morning. I should say that we have 
a fog that would interfere with business, oh, thirty to 
forty nights a year. I don’t think it is any more than 
that; in fact, I think [ am overestimating that when 
I say that. 

Q.- Could you tell me the number of days per year 
that there is such fog in San Diego proper? 

A. Well, at Lindberg Field, which is on Pacific 
Highway, the weather department reported— 

Mr. Doherty: Just a minute. That would be the best 
evidence. I object on that ground. 

The Court: Yes; those records are available. 

Mr. Christensen: Yes, 1 know. 

QO. From your own observation, now? 

A. Foggy days in San Diego—about 90. 

Q. All right. 

Q. Now then, let us go back here. You had told 
us [602] about your meeting there with Hal Howard. 
When did you next see Mr. Howard or Mr. Barnet or 
anybody connected with M. C. A., sir? 

A. Well, J came up to—I say, | went up to M. C. A, 
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Q. When was that? 

A. Oh, about a week after I got the lease at the 
Beach? 

Q. Was that on or about November the 8th? 

A. It was after that time, Mr. Christensen. 

Q. I mean when you got the lease? 

A. Yes: on November 8th the Beach lease was 
awarded. 

Q. Now, you have told us it was about a week after 
that? A. That’s right. 


Q. So that was along about the 15th of November? 

A. Approximately the middle of November. 

Q. All right. And you came up here from San Diego 
to the office of Music Corporation of America? 


That 1s correct. 

And who did you see there? 

I saw Mr. Howard and Mr. Barnet and also— 
Anyone else? 

There were a lot of in and outers that day. I 
think, if I recall right, Lyle Thayer was in and out, and 
I think Mr. Bishop was in and out. I am not sure. 

Q. Lyle Thayer is also— [603] 

A. Vice president, I believe, of M. C. A. 

Q. All right. Please tell me what was said and done 
on that occasion, sir? 

A. Well, the first thing I did was get the Bishop 
situation off my chest to Mr. Barnet. 

Q. Oh, no. Wait a minute. That won't help us 
a bit. I want you to relate what you said and what was 
done there. 

A. Well, the same as I said before, Mr. Christensen. 
1 told Mr. Barnet about Mr. Bishop coming down to 


> 1 DIO > 


Music Corperation of America, etc., et al. 550 
(Testimony of Larry Finley) 


San Diego. I told him I was very much surprised that 
he would stoop to the lowness that he stooped to. It is 
the same story. 

Q. Go ahead. What else was said and done, please, 
sir? 

A. I told Mr. Barnet that now that I had the Beach, 
I would like to do something on the band situation; I 
would like to know where I would be so I could make 
my plans. I was in the middle of planning out the Park 
and refurbishing it and getting it set up the way I wanted 
to get it set up. And at that time he told me that— 
Mr. Barnet told me that they had a 10-year deal— 

Q. I beg pardon? 

Pee lodeeme that tev had =a ten-year deal with 
Dailard; that it was not going to be easy to get bands 
for me. He told me he still was under the impression 
that I should have gone to Oakland instead of staying 
in San Diego, or that I should have taken the Casino 
deal. [604] 

Q. Did he say anything about attorneys on that 
occasion ? 

A. No, he didn’t. That was at a later meeting. 

(Omeelescce = Go ahead: 

A. He told me, though, that he was quite sure he 
would be able to work something out for me in the line 
of bands for San Diego. He said he hadn’t had time: 
that, frankly, he didn’t think I was going to get the lease; 
that he had been informed that Dailard was going to get 
it and it was quite a surprise to him when he learned 
that I got it. He patted me on the back and said, “Go 
home, my boy. Don’t worry about a thing.” I went 
home. 
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Q. By the way, your ballroom in the Park was closed 
until February the 3rd, I take it? 

peeeial is correct. 

OQ. That was the time you took in doing the redec 
orating ? A. Redecorating it. 

Q. All right. Did you book any M. C. A. bands for 
the Trianon Ballroom? 

A. I booked—are you asking did I book any M. C. A. 
bands? 

Om (iatsicaiane: 

A. I booked one M. C. A. band. It was not booked 
from them. 

Q. Well, tell me about that. 

A. Well on the occasion of my third visit to the 
M. C. A. [605] offices with Mr. Warner Austin— 

Q. Well, all right; I had better lay a better founda- 
tion. When was that, sir? 

A. I will tell you exactly. It was in the middle part 
of December? 

Q. All right. And you say Mr. Warner Austin was 
with you? A. Right. 

©. -And who did you see there at M. C. A.? 

A. First. we saw Hal Howard. We went into his 
office. 

Q. Mr. Finley, you could help us if you could tell us 
what each one of you persons there said and did? 

A. All right. We walked into Hal Howard’s office, 
sat down, and I asked how things were coming with the | 
band setup at Mission Beach; if he had heard anything. 
lle said, no. he hadn’t heard anything as yet but he 
would go in to Barnet with me. 
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At that time I was looking for a band to open at the 
Witenmeiisueaiter New Years Day. I told Hal that 
I wanted someone for the Trianon. 

He said, “Larry, we have a very fine band here, very 
fine boys.” 


©. Who said that? A. Hal Howard. 


@meues, co ahead. [606] 

A. He said, “We have a very fine boy by the name 
of Paul Martin. He plays a great guitar. He has a fine 
band. It is a small band and an inexpensive band, and 
he would be a great band for the Trianon.” 

I told him J] would like to get him. 

He said, “Well, you know we can’t sell you anything 
in San Diego. The only way you can get Paul Martin 
is to make a direct booking. 1! will give you his office 
number and you call him up.” 

T said, “Well, it is very silly. Why don’t you call him 
up for me and make the arrangement?” TI said, “Do you 
get the commission on this deal?” 

Ife said, “Yes, we get a commission whether or not 
we book it.” 

{ said, “Well, for the $150.00 a week that M. C. A. is 
going to get for the six weeks, you can extend me the 
courtesy of calling him up. can’t you?” 

So he called Paul Martin and made the deal on the 
telephone to appear at the Trianon ballroom for six 
weeks. 

After making the deal with Martin, he walked into 
Mr. Barnet’s office with me and said, “Larry, I just 
made a deal—” 
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Q. “Larry,” addressing Mr. Barnet? 

A. Mr. Barnet. “I just made a deal with Paul 
Martin for the Trianon for six weeks at $1500.00.” 

Q. A week? A. A week. [607] 

Q. I beg your pardon. Go ahead. 

A. Barnet looked up and said, ‘““What are you going 
to do about the contract on it?” 

Q. I beg pardon. 


A. Barnet looked up and said, “What are you going 
to do about the contract on it?” 

I said, “I don’t know.” 

“Well,” he says, “have you got an A. F. of M. form?” 

©. Mr. Barnet said? 

A. Mr. Barnet said that, right. Howard said, “I 
imagine I can find one.” 

So Barnet told Howard, he said, ‘Now, don’t make 
this out on an M. C. A. form because M. C. A. is not 
booking Paul Martin. Finley is making a direct book- 
ing.” 

Well, at the time—I mean I could see the way things 
were going, and I told Barnet that I would rather have 
iton an M.C. A. contract. I at least wanted to break in 
on the organization. So I told him that I wanted it 
ome Wl, C. A. contract. 

He said, “I can’t do it. If I do it, I am going to get 
into a lot of trouble with Dailard. You just let me 
handle the situation and everything is going to work all 
right for you.” 

So he instriicted Howard to go out and get an A. F. 
of M. form, which Howard did. He brought in the 
contract and I [608] signed it. 


Music Corporation of America, etc., et al. 503 
(Testimony of Larry Finley) 


Then I told Howard I wanted some pictures and some 
newspaper mats. You see, the ofhces supply pictures of 
the artists and newspaper mats for advertising purposes. 
And again, as Howard was on the way out the door, 
Mr. Barnet called him back and said, “Be sure you cut 
all mention of M. C. A. off of these pictures.” 

I remember at the time I told him, I said, “That isn’t 
necessary. I will cut it off when it gets down to San 
Diego.” And he said, “No. I want them cut off before 
they leave the office. J don’t want any mention of 
ML (Oca 

I said, “How about the newspaper mats; what are we 
going to do on that? That has ‘M. C. A.’ on it.” 

Mr. Barnet instructed Mr. Howard not to give me 
any newspaper mats unless “M. C. A.” was scratched off. 
So I told him I was quite familiar with advertising news- 
paper work and that I would moisten the mat and push 
out the word “M. C. A.” And he didn’t seem to trust 
me on that, because I didn’t take the mats with me. They 
were mailed to me and when I| received them the mention 
of “M. C. A.” was scratched off. 

QO. You have told us all that occurred? 


A. J was trying to think if there was anything else, 
Mr. Christensen. Well, there was more at that meeting 
but not in reference to Paul Martin. 

Q. That was not the occasion when any conversation 
was had concerning any attorneys, I take it? [609] 

A. No; King Sisters were at a later meeting. The 
attorney thing was brought up at that meeting, though. 

Q. This particular thing you are telling us? 


A. Yes. 
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QO. All right. Just directing your attention to that, 
please tell me what was said and done there about that? 

A. While Mr. Howard was out cutting the word 
“M. C. A.” off the pictures, I asked Mr. Barnet what 
was happening with the band situation for Mission Beach. 
I told him the time was getting close; that it was only 
six weeks off and I was really in a very bad spot; that 
I wanted to have a good opening and I wanted a good 
band. 

So he told me that they had this deal with Dailard 
that he thought was outmoded. He told me at the time 
that when the contract was made wtih Dailard that 
San Diego was a very small city and at that time the city 
would not support two ballrooms, but now he felt it was 
large enough, and told me he would like to help me. And 
there was nothing he could do for me, however, until he 
took up the matter of the Dailard contract with the attor- 
neys. And he said, “I am going to check into it with my 
attorneys to check the validity of it and see 1f we can’t 
service you, because we want to help you.” That was 
the time that he brought the attorneys into it. 

OQ. Yes. Now, what next occurred with reference 
to either the ballroom or— 

A. Well, at that meeting I told him what [610] to 
tell his attorneys. I told him that he should tell the 
attorneys that here. in Los Angeles, there is the Trianon, 
the Palladium. the Casino Gardens, the Aragon: there is 
a dozen ballrooms here, all operating, and operating with 
M. C. A. bands, and certainly, in explaining the matter, 
that I should be given at least a 50-50 opportunity of 
taking all the M. C. A. bands and arranging their names 
in a hat, and I draw one and Mr. Dailard would draw one. 
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He said that he would check with the attorneys to see 
what could be done. 

QO. You mentioned the Aragon ballroom. That is a 
ballroom. down there at Ocean Park? 

A. Yes, it is, 

Q. Just one block from the Casino? 

A. One block from Casino Gardens; that is correct; 
and both running M. C. A. bands. 

Q. What was the next thing that you did with refer- 
ence to the ballroom or with M. C. A.? 

A. Well, I came up to Los Angeles; I believe it was 
the early part of January, and came in to see Mr. Barnet. 
Mr. Howard—I remember very definitely, at this meet- 
ing Mr. Thayer was present for quite a bit of the time. 

I had better start myself at the beginning of the meet- 
ing if 1 am to give you the continuity on it. 

We walked into Hal Howard’s office, which was in 
a differ- [611] ent office than Mr. Barnet’s. Mr. Howard 
was then located in what was the audition room in the 
M. C. A. Building, and his desk was about 15 feet from 
Ken Later’s. Howard was an orchestra— 

Q. May I interrupt you? That is the Ken Later 
whose deposition has been read here? 

A. That is right. Mr. Barnet was, I believe, at the 
barber shop and was delayed. So I sat there and talked 
to Mr. Howard for a while. During the conversation 
he introduced me to Ken Later and told Ken Later I was 
interested in two things from his department: one was 
the booking of outdoor attractions, such as an aerial 
attraction, and trapeze artists and people who jump off 
100-foot poles into a bucket of water and things of that 
sort, 
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He also told him that it didn’t look any too good for 
me so far as getting bands were concerned from M. C. A. 
and that none of the other agencies had any bands in 
California that they could serve me with. 

And I told him that probably the only thing that I 
could do to get by would be to run a local or a semi- 
name band and throw an attraction in with it. I asked 
him what type of attractions M. C. A. had that they 
could offer me. 

Well, on the free outdoor attractions, he advised me 
that he would let me know; that he would have to check 
into the bookings; that he didn’t have any listings on it, 
but he [612] took out a list from his desk and I went 
over it with him and I] selected—oh, a dozen or fifteen 
people that I wanted him to check on to see if they would 
be available for Mission Beach. 

There was Frankie Sinatra, |] remember, that we had; 
there was Lily Pons, and Andre Castellanas; Laurel & 
Hardy. I believe there was Bily Gilbert, Bonita Gran- 
ville, of course, the King Sisters. Who else, offhand, I 
don’t recall all of the people that I told him I was inter- 
ested in. So he went over the list with me and said 
that he would see me before I left the building and get 
back to me as far as telling me what the prices were and 
everything. 

Just about that time Mr. Barnet came in, and Mr. Billy 
McDonald was present with me at that meeting. Billy 
McDonald, myself, Mr. Howard, and Mr. Later walked 
into Mr. Barnet’s office, and Later told Barnet what IJ 
was interested in; said he was going to do some checking 
on it; that he couldn’t let me go until he saw me on the 
thing. 
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Q. That is to say, Mr. Barnet should not let you go 
until after Mr. Later had checked it? 

A. That is right; that I was interested in attractions. 

Q. All right; go ahead. 

A. At that time, Lyle Thayer either walked in or 
was called in—I don’t recall—and sat down. And I told 
Thayer what my idea was. ! told him that I knew I 
couldn’t get bands and it didn’t look as though I was 
going to get any; [613] that I thought the policy of 
running attractions would be the thing. He advised me 
that I was wrong about attractions, and he was 100 per 
cent right. He told me it would not pay off. People 
go to a ballroom, they want to dance. He said he didn’t 
think the attraction policy was the proper policy for it. 

Well, Mr. Thayer left the office, Mr. Howard left, I 
believe, too. It left Mr. McDonald and Mr. Barnet and 
myself. 

I asked Barnet if he had heard from the attorneys. I 
was getting anxious to know. And he said, no, he hadn't. 
He hadn’t heard anything. He says, “It is a little too 
early.” I didn’t give him: enough time. 

So I explained to him that I didn’t have much time. 
| had to have something. I still did not have a band 
booked for my opening weekend. I did, however, have 
an attraction booked for the opening weekend, but not 
a band. 

Q. What attraction is that? 

A. They are Ella Mae Morris and Allan Jones. But 
people can’t dance in a ballroom to two singers and I 
needed a band pretty badly. 

So I told Mr. Barnet that I was in an awful spot. | 
had to have something. So he turned around to his file 
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and he pulled out a list of names of bands from his file. 
And he said, “Well, let’s see what is here.” He appeared 
to go down the file and, as he did, I got up and walked 
around his [614] back to look over his shoulder and look 
at a list of the names. And I remember Jan Garber’s 
name to be on the list. I said, “How about Garber? I 
understand he is in town.” 

He said, “No. He is going to play the Square.” 

“How about Harry James?” 

“Well, he is going to play the Square.” 

I says, “What is this thing? Are they all going to 
Blay, the Square a month, six months, or a year omnes 

He said, “Well, that might be, but they are going to 
play the Square.” 

Well, then the thing hit me that I was really in bad 
condition. So he couldn’t do anything for me. [I still 
had a little—I just had a hunch that maybe I would be 
able to get together with him, so we went out to lunch. 

©. That is to say, you and Mr. Barnet, and who else 
was there? 

A. Well, there was McDonald, Barnet, myself, How- 
ard or—yes, I believe it was Hal Howard. We went to 
lunch that day. We went to the Copper Kettle. 

Q. That 1s a little restaurant— 

A. We sat there talking. That is right. While we 
were talking there Mr. Barnet told me—TI asked Barnet 
about Harry Owens, because Harry Owens had done a 
“yery fine job at Mission Beach, got a few locals in it, got 
a percentage and got a lot of money there, and people 
liked him. 
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Q. When did Harry Owens play there? [615] 

A. He played two days before I took the place over, 
New Year’s—a week long he played. 

©. I see. Go ahead. 

A. I asked Barnet if he could get me Harry Owens. 
He said he couldn’t make a booking for me on it but I 
could book him direct; that he would give me Harry 
Owens’ phone number at home, which he did. He was 
very nice to me. He gave me the number. I called up 
Mr. Owens and Owens told me— 

You can’t give the conversation. 

I beg pardon. [ am sorry. 

So you did not get him? 

I did not get him. 

All right. 

On the way over to the Copper Kettle we were 
talking about various bands, and Mr. Barnet told me that 
T could make these direct bookings with the bands. I 
asked him how I could make a direct booking, and he 
said, ‘““Well, you have to go to where that band is.” 

T said, “Right now Tommy Dorsey is in New York. 
Would I have to go to New York to direct book Tonimy 
Dorsey?” 

iblewsaiag. Yes.” 

I said, “Where is’”—I forget—‘Bobby Sherwood ?” 

Anyway, I would have had to have gone all over the 
world to make my direct bookings of these bands. I 
knew Jan Garber was in Los Angeles. JI asked him 
about Garber. He said, [616] yes, sure I would have 
to go over there to Garber and make my direct hooking; 
that he had just played the Square and he couldn’t book 
him for me, but I could go and talk with Garber myself. 
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Just as we had completed our lunch at the Copper 
Kettle and were on our way out of the restaurant, who 
in the world but Jan Garber was coming in? I told him 
1 am going over and speak to him and book him right 
now. He says, “No, don’t do it.” He said, “You will 
spoil everything if you do.” 

I said, “Well, why?” I remember him telling me that 
he had a special reason for not wanting me to book 
Garber. We got back to the office and Ken Later came 
in. He said that he could get me the King Sisters and 
Bonita Granville for $2500.00 for the weekend of Feb- 
ruary 10th and 11th, which was my second weekend. I 
told him that $2500.00 was a little high; that I didn’t 
want to spend that much money. I didn’t want to chisel 
any prices with him; that we were on the job for Bonita 
Granville and the King Sisters, but we thought they 
would be a good bet at $1500.00. 

Mr. McDonald. who was with me at the time, asked 
me if $1500.00 for two days was a lot of money for 
the King Sisters. I told him [ thought it was but we 
wanted them because I thought they would mean some- 
thing down there and they hadn't played in San Diego 
since they became an attraction on their own. [617] 

So we talked a while and he said that he would call 
and contact King Sisters to see if they wanted to play 
the date: that they had to accept the date first, and if 
they wanted to accept, if it was O.K. with me and it 
was O.K. with them. 

I said, “You call the King Sisters and tell them that 
IT wanted them. We will make it nice for them down 
there. You send me the contracts and I will sign them.” 
And Later walked out of the office. That is substantially 
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all of the conversation, as much as I remember. You 
see, that is over a year ago, Mr. Christensen. 

Q. When did you find that you were not going to 
get the King Sisters? 

A. I didn’t find out for a while. I called Later the 
next day and he told me they had contacted one of the 
King Sisters and they had accepted the booking and the 
contracts would be in the mail. J waited a day, the con- 
tracts were not in the mail, and called up Later, again. 
I said, ““Where are the contracts?” 

He said, “Larry, they should be in the mail. I don’t 
understand it. They are tied up between our legal de- 
partment and our auditing department or something like 
that.” This went on for three or four days and no con- 
tract. [618] 

The next thing I knew is after I had instructed my 
art department to make out some layouts on the King 
Sisters coming the second week-end, | picked up a news- 
paper and I read where they were booked into Pacific 
Square one week previous to the time that I had booked 
them. That is, they booked them just one week prior 
to the time T had O.K.ed, and he had O.K.ed it verbally. 

©. Now, lIet’s go back for a minute. You had the 
Henry Busse band for your opening? 

eee tars right. 

©. Tell me, how did you do that? 

A. Well, General Amusement had no name bands in 
the Los Angeles or San Diego area. Frederick Brothers 
had no .name bands—period. Music Corporation, of 
course. I called Jack Flynn at the William Morris 
Agency, and I explained to him the spot I was in for 
a band for the opening, and he told me that the only 
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possibility that there might be would be to get Henry 
Busse; he didn’t think—he thought that was a very re- 
inote possibility, because Busse had this terrible skin 
condition at the time, and the doctor told him he had 
to take a vacation. I told Flynn that for the opening 
I didn’t care what the price was, that I had to have a 
band, that I was putting everything I had into the Beach 
deal, both financially, and morally, and physically, and 
everything, and I said, “The thing has got to be a suc- 
cess. You have to get [619] Busse for me.” He called 
me back— 

Q. You then made direct negotiations, did you, or did 
Mr. McDonald, or somebody else? 

A. No. It was a funny story. Mr. Flynn didn’t 
seem to do all he might have in booking the band. Of 
course, at that time Vaughn Monroe, another William 
Morris band, was at the Square that week-end. But 
Ralph Wonders, whom I particularly got friendly with, 
he was in Frisco at the Palace Hotel where Busse was 
playing, and he talked to Busse and induced him to play 
tneedate,. Of course, | had to pay a termhe fee tomer 
him. 

Q. What do you mean by that? 

A. 1 paid him $2,750.00 for a two-day engagement. 
That Mr. Busse told me was the greatest— 

MisDehterin: Just a minute: 

Mr. Christensen: That, of course, would be hearsay. 


As a matter of fact, Mr. Doherty has been very gen- 
erous. 
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QO. By Mr. Christensen: Now, he played there for 
two days, and who followed then? 

A. I was just running week-ends at the time, Mr. 
Christensen. J embarked upon a policy of Saturday and 
Sunday engagements until the middle of May, when we 
went on a six-night-a-week basis until Labor Day, and 
then back to two-night-a-week engagements. 

QO. Now, from the time that you spoke there with 
Mr. [620] Barnet on the occasion you have told us about 
ceaicm meen, once, when did you mext see anybody 
ijonmev C. A. 

A. See or talk to any one, Mr. Christensen? 

Q. Well, did you talk to them? I don’t mean just 
passing, of course, sir. 

A. I was at the office of Reg Marshall one afternoon, 
and I called Mr. Barnet on the phone. I mean, I had 
sone around to every agent to see what was available. I 
called Mr. Barnet on the phone and I asked him—T still 
had a little bit of hope that maybe a talk to his attorneys 
would help. and so I asked him on the phone if he had 
talked to his attorneys, and he said, “No.” 

I told him, “Larry, we have been messing around with 
this thing for five or six months. If I can’t get any 
satisfaction out of you on an amenable basis, I am going 
to see my attorney to see if you can’t be forced to give 
me bands. 

Mr. Doherty: Would you fix the dates, please? 

QO. By Mr. Christensen: You told us about the 
telephone call, the fact that it was over the phone, but 
you haven’t told us when it occurred, sir. 

A. It was in February. I am sorry, but I can’t give 
you the exact day. 
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Q. Of 1945? 

A. That’s right. 

Q. What next occurred with reference to this mat- 
ter? [621] 

A. Mr. Barnet told me that I was crazy, I would 
never do anything like that. 


Q. That is a part of this same telephone conversa- 
tion? A cs: 

©. Iam sorry. Tell me all the conversation, sir? 

A. I didn’t know you wanted me to. I am sorry. 

He said, “You are insane if you do anything like that. 
That is going to get you nowheres.” 

I asked him how J was going to get bands. He said, 
“All I can tell you is that if you see your attorney, it 
won’t get you nowheres.” 

I told him I was going to sue him under the provisions 
of the Sherman Anti-Trust Act, and he said, “You can’t 
do any such thing.” And the argument became a little 
heated on it, and I shut off, and I went down to see my 
attorney. I explained the thing to my attorney. I said, 
“There must be a law to see”’— 

Q. In other words, you discussed the matter with 
Mr. Arthur Desser, I believe? 

AY Thats right 

©. After that what next happened? 

A. Mr. Desser notified Mr. Joe Ross—well, he was 
one of the attorneys representing M. C. A., and they being 
in the same building, that is, Desser, Rau & Christensen 
and Pacht, Pelton, Warne, Ross & Bernhard being in the 
same [622] building. Mr. Desser told me he knew Joe 
Ross,— 
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Q. All right, he told you he knew him. After that 
don’t give any more of that conversation. 

A. All right. 

QO. What did you do next? 

A. We went—I went to see Mr. Ross with Mr. 
Desser. 

©. Was anybody else present besides you, Mr. Desser, 
and Mr. Ross? 

A. No, that’s all. 

Q. Please tell us what occurred there. 


A. Well, I told Mr. Ross of the running around I had 
been getting at M. C. A. I told him the incident of the 
King Sisters booking. 

“Larry,” he said, “that is hard to believe.” 

I said, “Well, it actually happened.” 

He said, “I am going to check it.” and he says, “By 
gosh, if it is true, I am going to do something for you. 
1 will see that something is done.” 

He told me that Ames Bishop and Wayne Dailard were 
very, very close friends. He said he didn’t know if there 
was a tie-up there or not. He said, “However, I am very 
sympathetic to you in your problem down there, and I am 
going to intercede in the matter. I don’t believe you will 
have to take it into court. I will intercede in the matter 
and see if we can’t get you some bands.” And he told me 
he would contact [623] my attorney. 

Q. That is to say, he would call Mr. Desser? 

A. That is correct. 

Q. Well, did you later talk with Mr. Ross? 

A. I talked to him in New York after we had filed 
the action. He never called Mr. Desser back. I under- 
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stand from Mr. Desser, however, that Mr. Desser called 
him. 
QO. Well, you can’t give us that. Did you talk again 
with anybody from M. C. A. before filing the action? 
A. Yes, I received a telephone call from Hal Howard 
or Ames Bishop, I don’t remember which, I think it was 
Hal Howard, offering me Jack Teagarden and his orches- 
tra at a price of $2,250.00 against 50 per cent. 


Q. Could you tell me when that occurred, sir? 
A. About three days after I talked with Mr. Ross. 
©. I see. 


A. They offered me three bands, Mr. Christensen. I 
don’t recall if it was a telephone conversation or a letter, 
but I know they offered me Jack Teagarden and his or- 
chestra at a price of $2,250.00 against 50 per cent; Bob 
Chester at, I think it was, $2,250.00 against 50 per cent; 
and Ted FioRito at $2,500.00 against 50 per cent. 


QO. What did you tell them? 


A. Well, I told—yes, it was a telephone conversation. 
I remember now. I remember discussing it now with 
[624] Mr. Howard, because I told Mr. Howard that both 
Jack Teagarden and Ames Bishop—correction. I am. 
sorry—both Jack Teagarden and Bob Chester had played 
together, both bands, at Pacific Square three or four days 
before this conversation, and in the music business we call 


, 


it a “turkey,” it was a very, very bad engagement. We 
did fairly well that week-end out at the Beach because 
a lot of the kids left the Square and came out to our 
place. Both bands were not good, and J] couldn’t see 
running a half of what was an attraction at the Square. 


In other words, { wouldn’t run Jack Teagarden alone 
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if the week before Teagarden and Chester both were at 
the Square. 

On the Ted FioRito thing, I told him I was very much 
interested in FioRito, but I wouldn’t want to be held up 
on the price of it. In other words, they quoted me the 
saine price for two days at Mission Beach as they had 
been quoting for three days at Pacific Square. Pacific 
Square ran three nights, Friday, Saturday and Sunday, 
and we were running only two nights, and I told him 
if he would adjust the price and charge me for two nights, 
I would book Ted FioRito. In fact, I told him I would 
be glad to have him, but [ wouldn’t play the sucker and 
pay him the same for two nights as my competitor paid 
him for playing three nights. 

QO. What did he say? 

A. He said it couldn’t be done, that it was the same 
[625] price for a two or three-night engagement. I told 
him I couldn’t see it that way. 

©. Now, how many name bands did you have at Mis- 
sion Beach during the year 1945? 

Mr. Doherty: Just a minute. That would be a con- 
clusion unless the witness qualifies himself as to what he 
defines it to be. 

Mr. Christensen: I think you are perfectly right, Mr. 
Doherty. JI withdraw the question. 

Mr. Doherty: J think we ought to have the additional 
definition, your Honor. 

Mr. Christensen: Will you now, please, tell me if you 
know what a name band is? 

A. A name band is a group of musicians who have 
achieved national popularity through the use of radio, or 
records, or motion pictures, or transcriptions; a band that 
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is known equally in all parts of the country, and mainly 
a band whose popularity— 

Q. You don’t mean equally, do you, Mr. Finley? 

Mr. Doherty: Let the witness testify a little bit. 

©. By Mr. Christensen: Go ahead. 

A. lIamsorry. I was interrupted by Mr. Christensen, 
and will you read the last part? 

(The answer was read.) 

A. I would leave the word “equal” in there. And 
mainly |626] a band whose popularity has the assurance 
of good business or extra business at a box office in a 
ballroom—a band that the kids—not necessarily kids—that 
people like to dance to and would pay money to listen to 
them and dance to them. That is my definition of a name 
band. 

Q. How many bands, then, did you have at Mission 
Beach during the year 1945? 

A. Seven. Seven or eight; I think seven. 

©. Can you remember what bands they were? 


A. Yes. There was Henry Busse that played Feb- 
ruary 3rd and 4th. Frankie Carle played a four-week 
engagement starting May 11th: that is four weeks at six 
nights per week. Tony Pastor came immediately after 
Franke Carle: four weeks at six nights per week. “Tommy 
Dorsey. two weeks of six nights per week. Jimmy Dor- 
sey, two weeks of six nights per week. Glen Gray, four 
weeks on six nights per week. Charlie Barnet. four 
nights, December 28th, 29th, 30th and 31st. Stan Ken- 
ton, one night, December 31st; that was New Year’s Eve. 
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QO. You used both Stan Kenton and Charlie Barnet 
in your Tournament of Music? 

A. Yes. I booked the two of them for the Tourna- 
ment of Music with the provision they would play that 
night out at Mission Beach. 

Q. I see. I notice some of those engagements were 
{627] for four weeks. Is that the policy of booking them, 
for four weeks, sir? 

A. That depends, Mr. Christensen, a great deal upon 
your locale, and what your competition may be. I had 
a band in there every night for 24 nights straight, while 
my competition was changing bands every week or every 
two weeks. My opinion would be for engagements of no 
more than two weeks in the summertime. That is what 
my competition did. They would run a band for one 
week-end or two week-ends. At the time the policy I had 
was not the policy I wanted. It was the policy I had 
to have because I couldn’t get the bands to cut it down 
to two weeks. 

Q. What did you do about bands other than those you 
have named to us? J] mean, besides the names bands you 
have mentioned, what did you do? 

A. Well, I have used organized semi-name bands. I 
came up to Los Angeles and got a leader and got a band 
together for him so that he would be able to fill the time 
for me. I have used local bands down there. With the 
exception of the names bands I have mentioned, and three 
or four others of semi-name bands we have had very poor 
music down there. It hasn’t been good. 

Q. All right. Now, you had these name bands. How 
did you get them? Let’s start with, say, Tommy Dorsey. 
How did you arrange to get him? [628] 
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A. Tommy Dorsey was a fluke booking. It was—I 
would rather start with Jimmy Dorsey, if I may, because 
it goes back. Tommy goes back to Jimmy. 

Q. All right. 

A. I went back to New York to the General Amuse- 
ment office and arranged to book Jimmy Dorsey as what 
I thought would be the top name band of the year, and 
send him in for a two-week period of time. I went back 
to New York, oh, I think it was a month after the Jimmy 
Dorsey booking, and I called a few people I knew, friends 
of mine in the business. I had not known ‘Tommy Dor- 
sey, I never knew the man, and I asked them if they could 
please— 

Mr. Doherty: Just a minute. That is objected to as 
hearsay, and incompetent, irrelevant and immaterial. 

Mr. Christensen: You are perfectly right, Mr. Doh- 
erty. 

Q. By Mr. Christensen: You inquired there concern- 
ing Mr. Dorsey, Tommy Dorsey, is that right? 

A. I inquired about Mr. Dorsey and a meeting was 
arranged with Mr. Michaud, who is Mr. Dorsey’s per- 
sonal manager, and Mr. Lee Eastman, who is Mr. Dor- 
sey's attorney. They knew I had Jimmy booked, and I 
asked them about booking Tommy for a two weeks en- 
gagement. 

Q. All right. Now, stop with your conversation ex- 
cept for the fact you arranged to book Tommy Dorsey. Is 
that right? 

A. That is correct. [629] 

MQ. Who prepared the contract, sir? 

A. Tite. C. A. office™im Los Angeles prepaned ain 
although it wasn’t booked through them, Mr. Christensen. 
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Q. Did you talk with anybody connected with M. C. A. 
concerning this booking and drawing the contract? 

ioe Iie first | heard from any one at M. C. A. 
was, I think, Ames Bishop called me at the hotel. 

QO. When was that, sir? A. In May. 

Q. At what hotel? 

A. I was staying at the Beverly Wilshire at the time. 

Q. All right. 

A. Ames Bishop called me on the phone and said, “I 
have the Tommy Dorsey contracts ready for you to sign. 
aie 

I said, “Why isn’t it made out on an A. F. of M. form. 
I booked Dorsey direct. It is a parallel case to Paul 
Martin.” 

He said, “This is the way the contract has to be.” I 
said, “All right, bring the contract over.” I waited, and 
I missed him. However, later he called at the hotel, or, I 
forget, I either came back or I went to the M. C. A. office 
to sign the contract, the Tommy Dorsey contract. 

QO. Now, you played him at Mission Beach. What was 
Pe snestt in 

A. Very good. I played Tommy for two weeks, which 
was [630] just the right time for him. He went in at 
what he told me was the highest figure he ever got, a 
guarantee of $10,000 a week against 55 per cent. 

Q. You mean you pay an orchestra leader 55 per cent? 
pemmlenayetie orchestra 55 per cent. 

QO. Go ahead. 

A. The first week he was there— 

The Court: Ixplain that so that the jury will under- 
stand it. They may not be familiar with these technical 
terms. 
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The Witness: I am sorry, your Honor. We guarantee 
in some cases to an orchestra a flat sum of money against 
a percentage. In other words, we may guarantee an 
orchestra $3,000.00 against 60 per cent, and if we do 
$10,000.00 worth of business in the time they are there, 
the 60 per cent amounts to $6,000.00, and so they get the 
$6,000.00 instead of $3,000.00. 

©. By Mr. Christensen: In other words, it is a mini- 
mum guarantee? 

A. A minimum guarantee of $10,000.00 per week 
against 55 per cent, which means that if 55 per cent of 
our total business is greater than $10,000.00, then he 
would receive the greater amount. If he came in and he 
did $2,000.00 worth of business for the entire week, we 
would still have to pay him: $10,000.00, however. 

©. But you say that was quite profitable? [631] 

A. Yes, it was. He went in at a lower percentage. 
We made it 55 per cent, which was 5 per cent lower than 
when he played there before at Pacific Square. His usual 
percentage was 60 per cent. 

QO. Now, with reference to these other name bands, 
how did you do with them? 

A. J did very well with Jinmy Dorsey. He also went 
in at a percentage of 55 per cent. He was there for two 
weeks. His price was $7,500.00 a week against 55 per 
cent. Of course, you understand the reason for the 5 per 
cent less, Mr. Christensen, was the fact, they were my 
partners in another enterprise. Jimmy Dorsey did very 
well there in his two-weck engagement. 

Q. All right. Now, how about the other name bands 
that you played? 
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A. Well, Frankie Carle lost money on us. He was 
there too long, for four weeks. We had a couple of weeks 
we did fairly well. We had fair opening weeks on them, 
and the last two weeks were very bad. 

With Tony Pastor we did good business the first couple 
of weeks, and then it fell off. The same with Glen Gray. 
Four weeks was just too long to run a man. 

QO. What attractions were being played against you 
down there at Pacific Square during those times? 

A. Well, top name bands, changed weekly and every 
two [632] weeks. 

QO. Now, you have told us about going back to New 
York. 

The Court: Mr. Christensen, | think we will suspend 
now. 

Mr. Christensen: Very well. I will wtihdraw what I 
started. 

The Court: We find that we have matters that will 
occupy us this afternoon, so we will not have any session 
in this case this afternoon, but we will have a session to- 
morrow, and during all of the usual hours tomorrow. On 
Wednesday it will be necessary to empanel a new Grand 
Jury, so that probably we will not convene on Wednesday 
morning until about 10:30, the same as we did _ this 
morning. 

Ladies and gentlemen, we will take a recess until 10:00 
o clock tomorrow morning. Remember the admonition in 
the meantime, and keep its terms inviolate. Be here in the 
smorning at 10:00 o’clock. 

(Whereupon, at 12:10 o’clock p. m., Monday, Feb- 
ruary 4. 1946, an adjournment was taken until 10:00 
o'clock a. m., Tuesday, February 5, 1946.) [633] 
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Los Angeles, California, Tuesday, February 5, 1946. 
10:00 a. m. 


The Court: All present. Proceed. 


arse Te INL 


called as a witness in his own behalf, having been pre- 
viously duly sworn, resumed the stand and testified further 


as follows: 


Direct Examination (Continued ) 


Mr. Warne: If the Court please, at 11:00 Mr. Stein 
has to leave to attend a funeral, so that will explain his 
absence. 


By Mr. Christensen: 

QO. Mr. Finley, you have invited my attention to page 
608 of the transcript, which has to do with the conversa- 
tion concerning the booking of the Paul Martin band—I 
beg your pardon—of the King Sisters, and in that you 


} 


said that ““Barnet looked up,” reading from line 5, “and 
said, ‘What are you going to do about the contract on it?’ ”’ 
And you replied, “I said, ‘I don’t know.’’”’ Is that correct, 
sir? 

A. I don’t believe it is, Mr. Christensen. 

©. What actually happened there? 

A. It might have been Mr. Howard said that he didn’t 
know. I believe that 1s the way I told it. 

Oe iemitat the fact? 

A. Yes, I would say it is. 


©. At the time that we took the afternoon recess, I 
had just asked you concerning the trips to New York for 
the purpose [635] of booking bands. a Yes. 
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Q. You did go to New York for that purpose, did 
you, sir. 

A. Yes, I made several trips to New York for the 
purpose of booking bands. 

Q. And the first time, sir? 

A. The first time was the time that I booked Jimmy 
Dorsey. 


Q. Can you fix the dates for us, please? 
A. It was during the middle part of March. 


©. Of the year 1945? A. Right. 


Q. What did you do? 

A. I talked to Jimmy Dorsey and his personal man- 
ager, and arranged to have them appear at Mission Beach. 

Q. Did that entail any expense on your part, the trip? 

A. Yes, it did. There was quite a bit of expense 
attached to it. 

©. Could you tell me approximately? 

A. Oh, in the neighborhood of $1500.00, I would say. 

Q. Then did you make a subsequent trip, or, you have 
already told me that you did. When was your next trip 
to New York, that is to say, for booking bands direct? 

A. The next trip J made was possibly 30 or 45 days 
later. [636] I don’t recall exactly when I went back. It 
was for the purpose of booking Tommy Dorsey. 

Cee tae vould bc) then, in April or the early part 
of May? 

A. It was. I recall now, Mr. Christensen. It was 
just prior to the time ] entered into the partnership with 
the Dorseys, so it was the latter part of April and the 
first part of May that I made the trips for booking the 
Dorseys. 
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Q. ‘Tell me what was done on that occasion, sir; what 
you did, of course. 

A. I had a mutual friend arrange a meeting with 
Mr. Dorsey’s personal manager, Arthur Michaud. 

Om, that is Tomniy Dorsey ist: 

A. That’s right. And I met with Mr. Michaud and 
Mr. Dorsey’s attorney, Mr. Eastman, and arranged for 
the booking at Mission Beach. That was the time that 
they asked me if 1 wouldn’t be interested in taking over 
the Casino Gardens, incidentally. 

Q. Now, that, too, entailed some expense on your part, 
did it? 

A. Yes, there was quite a bit of expense attached to 
that. That was $2,000.00. I recall it. 

Q. Now, the next trip you made? 

A. The next trip I made was, I think it was, the time 
that | made a direct booking with Charlie Barnet. [637 | 

©. When was that, sir? 

A. 1 don't recall the date, Mr. Christensen. 

Q. Your best memory of it, sir? 

A. Well, it might have been in July or August. 

QM. In any event, after the Tommy Dorsey booking? 

A. That’s right. 

Q. I use the words, “Tommy Dorsey.” Is that right? 
Did you book both Tommy and Jimmy at that time? 

A. Yes, that is right. On the Barnet booking I went 
back for a twofold purpose. We couldn’t get together on 
the dates that—or, the terms that he was to play at 
the Casino Gardens here. You see, I asked M. C. A. to 
supply him for the Casino Gardens, and there was some 


difficulty; I don't recall exactly if it was because of the 
radio wire trouble that Barnet was afraid of, or if it was 
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for the fact that we couldn’t get together on the finances, 
but we needed Barnet's band to open at a certain date, and 
M. C. A.’s office advised me that they were contacting him 
and going back and forth with Barnet, and at the same 
time nothing was happening, and I wanted to talk to him 
about playing at Mission Beach. 

Q. Now, you said about your contact there with the 
M. C. A. office concerning this matter, and they are en- 
titled to a little better foundation than just that. So tell 
me with whom you spoke, and when it was, approximately. 


A. My dealings on Charlie Barnet for the Casino Gar- 
dens were with Hal Howard. [638] 


Aud the date, please? 


A. Jam trying to recall, Mr. Christensen. I do not 
recall the date. Let’s see; Glen Gray followed Jimmy 
Dorsey, and Charlie Barnet opened right after Glen Gray. 
I think that was—I think it was in October. I believe 
I talked to him in New York in September. 


Q. That, too entailed some expense on your part? 
i Yes: 


Mr. Doherty: May it be understood, your Honor, in 
all the testimony of this witness or other witnesses—or 
this particular witness, because we only have him before 
us, in the matter of any expenses or monies or damages 
subsequent to the filing of the suit is incompetent, irrel- 
evant and immaterial, without the issues of the case, and 
not a basis of damages, and speculative and guesswork. 


The Court: May it be so understood, and the objection 
is overruled, subject to modifying the ruling later on if 
deemed proper. 
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Mr. Christensen: You had answered that question, had 
you, sir? 

The Witness: I am sorry. My mind was taken off 
the trend of the talk. May I have the question? Can we 
go back a little bit? 


(Question and answer read by the reporter.) 


©. By Mr. Christensen: Could you tell me approxi- 
mately? [639] 

A. Well, it costs a lot of money to entertain band 
leaders when you are talking to them about playing at 
Mission Beach, especially an M. C. A. band. I would say, 
offhand, in the neighborhood of $2,000 for the job. 

Q. Mr. Finley, why didn’t you book more M. C. A. 
bands direct? 

Mr. Doherty: Just a minute. That calls for his con- 
clusion and argumentative, why he did not. 

sie Count eee vernilled, 

A. Frankly, I could not afford it, Mr. Christensen. 
My bank account was going down and it is too expensive 
a proposition to go out and book a band for one or two 
weekends, an expense of $2,000 every time you want to 
book them, and it just wasn’t good business to do it. 

©. Tell me why didn’t you get bands from General 
Amusement Corporation then? 

A. Well, they did not have them to serve me with. 

©. Why didn’t you get them from one of the other 
agencies, then, such as William Morris or the Frederick 
Bros.? 

A. J exhausted every agency for name bands and there 
were just none out here on the Coast at that particular 
time, or all the bands on the Coast were M. C. A. bands, 
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There were none here from William Morris, General 
Amusement or Frederick Bros. 


Mr. Doherty: Will you please have the witness spec- 
ify [640] what period that was? 


Mr. Christensen: Yes. 


©. Please, Mr. Finley, will you tell me what period 
you were talking about there? 

A. Well, you see—imay I explain the situation, your 
Honor ? 


Mr. Doherty: Answer the question. 


Mr. Christensen: Just tell me the period you are talk- 
ing about. 

A. The period was from September until January. 

©. Of what year? 

A. Of 1945, and other months throughout the year. 

The Court: Well, that is not specific. 

Mr. Christensen: That does not help. 

The Court: You made it specific first and then you 
made it general. 

A. lam sorry. From September until January. 

QO. By Mr. Christensen: You have already told us 
about going back as early as March of 1945. 

A. Well, at that time, from the first week in January 
until May llth, the time that I had Frankie Carl at 
Mission Beach, there were no bands available for ime. 

©. Do you mean from— 

A. G. A. C. or William Morris. Then, fron: Labor 
Day until the first of January of 1945 there were no name 
bands avail- [641] able for me. Then, for a two-week 
period in—I believe it was July, there were no bands avail- 
able from any other agency. 
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@em\ermmean except from MC. Aw 

A. That is right. 

©. You told us yesterday about your dithculty in get- 
ting a name band for your opening. Will you tell me why 
you did not get one from G. A. C.? That would be in 
February of 1945, sir? 

A. General Amusement had no one out here. The first 
band, as I told you, was Frankie Carl, who was available 
in May. 

©. So that, is this correct, then: Except ior meme 
opening, when you used Henry Busse, you had no name 
band until May of 1945, when you had then Frankie Carl? 

A. Right; until May 11th. 

Q. Mr. Finley, did that have any effect upon the suc- 
cessful operation of the Mission Beach ballroom? 

Mr. Doherty: Just a minute. I object on the ground 
it is incompetent, irrelevant and immaterial, hearsay, a 
conclusion of the witness, not a proper basis for expert 
testimony or opinion evidence. 

The Court: Well, I think the way it is phrased it is 
objectionable. It does not give the jury any factual basis. 

Mr. Christensen: 1 will withdraw the question. |642] 

Mies ourt. Sustained: 

Q. By Mr. Christensen: Mr. Finley, you have told 
us there of the difficulty in obtaining bands? 

eemees, Sir. 

QM. You have told us that you finally did get Henry 
Busse for the opening; and he played for a period of how 
long, sir? A. Two days. 

Q. Two days. And that thereafter you did not have 
any name bands play at Mission Beach ballroom until 
May the 1th, 1945: A iat iseconrect: 
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Q. During which period of time you used what bands? 

A. Well, I used some semi-name bands that played 
at Mission Beach for the weekend, the two-day weekend, 
before going into the Trianon downtown. Other than 
that, I would book into the Trianon for four weeks and 
would play the two-day engagement at Mission Beach 
to fill me over. I used one particular band, Wingy Ma- 
none, a trumpet player that didn’t even have a band. He 
got a group of musicians together up here and he would 
come down and play. I got whatever music I was able to, 
Mr. Christensen, and most of it was not good. 


Q. Then, did the fact that you had such bands, in 
your opinion, have any effect upon Mission Beach ball- 
room as |643]| a ballroom, as a Class A ballroom? 

Mr. Doherty: Just a minute. The same objection, 
your Honor; on the further ground that no foundation 
laid, and speculative, guesswork, not the basis of any 
element of damages. 


The Court: That is the same question. He ought 
to be able to give specific factual data rather than his 
opinion. 

Mirmelimerensen. All right. 


©. Can you tell us specifically what, if any, effect that 
had upon the successful operation of Misison Beach ball- 
room? 

A. Well, perhaps the best exaniple that I can give you 
specifically is the profit and loss sheet, Mr. Christensen, 
for a Class A ballroom the same as Pacific Square, that 
were running name bands; and we went from bad to worse 
along with the bad music that we had. Dancing being a 
habit, people get in the habit of going places, and they 
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certainly did not make a habit out of coming to the Beach 
with the type of music that we presented. 

Mr. Doherty: I move the answer be stricken as not 
complying with the court’s admonition to give a specific 
instance, a conclusion of the witness and argumentative. 

The Court: The latter portion of the answer, ladies 
and gentlemen, will be stricken. The first of it will stand, 
the comparison between the two ballrooms; but the opinion 
with [644] respect to what probably would happen will go 
out and be disregarded. 

©. By Mr. Christensen: Have you through the op- 
eration of your Trianon ballroom and the Casino Gardens 
had an opportunity to observe if, generally speaking, it 1s 
the same persons who come regularly to a ballroom? 

A. Yes, itis. I can give you specific instances of that 
if you would like. 

Q. Well, perhaps it would be illuminating. 

A. Well, here at the Casino Gardens, Mr. Cohen, who 
was acting as resident manager, pointed out people to me 
and introduced me to people that had been coming every 
Saturday night for the past 15 or 16 years. The same 
condition holds true at the Trianon. The man that 1 
bought it from, Mr. Ratliff, would come up some evenings 
and introduce ie to people that had been coming up the 
same nights for a great many years, as many as 20 years. 
And they all seemed to get the habit of going to a 
certain place on a certain night. And I have observed it 
in both places. 

Q. Ido not believe you have told us as to the capacity 
of Mission Beach ballroom, sir. 

A. Mission Beach ballroom consists of 32,000 square 
feet. It is a Class A structure that can accommodate as 
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many as 6,500 or 7,000 people. Now, that does not mean 
6,500 or 7,000 admissions to the boxoffice. It means much 
more than [645] that; for example, that is in a ballroom 
that is located in the center of an amusement park and 
there is a pass out system. When people come in we stamp 
their hand, and that entitles them to go in and out at will; 
and there are always as many people going out and visiting 
the park, buying their hot dogs and soft drinks, and play- 
ing the games and riding the rides as there are coming 
into the door. So it is pretty hard to state as to how many 
people—what the capacity is, Mr. Christensen, except I 
might tell you that the Amphibious Training Base at Cor- 
onado, that is the Naval station there, advised me that one 
night— 

Mr. Doherty: Just a minute. 

Mr. Christensen: That would be hearsay. 

The Witness: I am sorry, sir. 

Mr. Christensen: You will have to testify to your own 
observations, your own knowledge, sir. 

A. Over 8,000 people have been in the ballroom in one 
night. 

©. Do you know the number of name bands, M. C. A. 
name bands, that were available here in San Diego area 
during the year 1945, available for playing here in the 
San Diego area during the year 1945? 

The Court: That calls for a yes or no answer. 

Nigeoemweriy: Certainly, your Honor, it calls for a 
conclusion and opinion as to what was available. [646] 

iiieseonrt) No: it doesnt. It calls for a definite an- 
swer yes or no, categorically, first. 

A. The answer is no, Mr. Christensen. 
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Q. By Mr. Christensen: Are you familiar with the 
manner by which bands are made available to ballroom 
operators in and about the Los Angeles and San Diego 
areas? Mes NERS, 

Q. Will you explain? 

A. Well, in the San Diego area, tor example wire 
Uccal thing thatvhappens is this: M. C. Al) Game 
the Frederick Brothers, or the other agency, William 
Morris, brings a band out to play. 

Q. Brings a band out, that is from some place? 

A, Some place in the Hast. I might change site 
may, and explain that this way: The band is in the East 
and is booked into a key spot. With M. C. A. the key 
spot might be the Palladium, the Casino Gardens, the 
Aragon, or the Trianon ballroom in Los Angeles, or it 
might be for the purpose of making a motion picture. 
Usually, before a band goes into one of these spots for 
their engagement, they are brought out one or two weeks 
in advance of this time, at which time they are available 
to play in the San Diego area. Then, at the conclusion 
of their Los Angeles engagement, they can either play 
San Diego for one or two weekends, as they sometimes 
do, or if they want to stay out on the Coast longer, |647] 
they play San Diego. There is a week’s booking available 
at the Orpheum Theatre here; there is the Golden Gate 
Theatre in San Francisco; and there is a one-night tour 
through the northwest which goes right up to Canada that 
a lot of orchestras take, and their usual route back East 
again. 

Mr. Doherty: Your Honor, I did not want to interrupt 
the witness, but it seems to me he is only giving a recital 
of a story, something that he does not know himself. It 
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is a conclusion; it is argumentative; it is a picture rather 
than the fact. 

Mr. Christensen: May I ask one question? 

diies@ount- Yes, sit: 

QO. By Mr. Christensen: Do you know that from 
your own knowledge and observations? 

A. Yes, I do, Mr. Christensen. 

QO. A few moments ago you told us about going into 
partners with the Dorseys. Was that with Tommy and 
Jimmy Dorsey? A CES, 

©. I believe that was in the management and operation 
of the Casino Gardens at Ocean Park, is that right? 

iv Yes: 

QO. When did that commence, sir? 

A. Inthe middle part of May. There were two deals, 
Mr. Christensen. One deal was, I purchased a one- 
third [648] interest in Collonades, Incorporated, which 
is the operating company for the Casino Gardens. Then 
I entered into a contract, a personal contract, with Col- 
lonades, Incorporated, to assume the management of Ca- 
sino Gardens. 

©. The stockholders of the Collonades were Jimmy 
Dorsey, Tommy Dorsey, and yourself? 

A. That is correct. 

©. And you did manage and operate that ballroom for 
how long, sir? 

A. From the middle part of May until January 5th, 
1946. [649] 

And was that a profitable operation, sir? 

Yes, it was. 

What bands did you use there? 

Tommy Dorsey, Jimmy Dorsey, Glen Gray,— 


> iO > 
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Q. Well, instead of that, can you tell me whether they 
were all from one agency or were they from different 
agencies ? 

A. No, they were from different agencies. 

©. What portion of the number you used were from 
ieee NP A. The greater proportion. 

Q. Did you talk with anybody from M. C. A. concern- 
ing the furnishing of bands to you there at Cosino Gar- 
dens? ae Yes 

Q. With whom, sir? 

A. Well, Mr. Howard was the man that I did most 
of my talking with. I did discuss it with Mr. Barnet, and 
talked about it with Mr. Bishop. 

Q. Which of those conversations was first? 

A. The first conversation was with Mr. Barnet. 

©. When and where was that? 

A. Well, when I got back from New York, after 
making the deals with the Dorseys, I went in to Mr. Bar- 
net and asked what was available in the line of bands 
for Casino Gardens. That was at the M. C. A. offices. 
He gave me a list of bands, and I don’t recall if—I don’t 
recall just who was on the list. He gave me a list of 
bands and I had a nice discussion with [650] him about it. 

©. How many bands were on the list, do you re- 
member ? 

A. I don’t recall, but I think there were six or seven, 
Mr. Christensen. 

©. And you chose some of them, did you, sir? 

A. No, it was just a general discussion at that time. 
} went in to tell Mr. Barnet 1 wanted him to be the first 
in the office to know I had gone into the deal, and from 
then on Mr. Howard was the man—in fact, I asked him, 
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if I remember right, if Mr. Howard could take care of me 
down there. 

Q. Have you now fairly and fully given us all the con- 
versation that ocurred on that occasion with Mr. Barnet? 

A. Substantially, yes, Mr. Christensen. 

Q. Then the next conversation concerning the booking 
at Casino Gardens was when, sir? 

A. Well, one night Mr. Howard, and I think Mr. 
Bishop, I am not sure, came down with the Tommy Dorsey 
contract for signature, which was just a formality. That 
was Mr. Dorsey’s engagement at Casino, which, of course, 
was through M. C. A. 

Q. There was no particular conversation on that occa- 
sion, sir, concerning bands at Casino? 

A. No. We kidded about it. I kidded about Tommy 
paying M. C. A. a commission for playing in his own 
place. That was just about all that happened. 

Q. Then, if I understood you correctly, there was 
a [651] subsequent conversation concerning that same 
matter? 

A. No, there was a discussion with Mr. Bishop at 
Ocean Park. That wasn’t concerning—wasn’t directly 
concerning bands at Casino. 

Q. When was that, sir? 

A. Oh, I should say probably in the middle of June. 

©. Was any one else present besides yourself and 
Mr. Ames Bishop? 

A. Well, we had a little heart to heart talk as we 
were walking down the boardwalk there. There was only 
the two of us. 

Q. Was it concerning bands in general, or in particu- 
lar? _A. Yes, it was. 
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Q. ‘Then will you tell us the conversation? 

A. 1 told Mr. Bishop that I didn’t want there to be 
any hard feelings, or anything in M. C. A.’s mind as far 
as connecting Casino Gardens and Mission Beach; that 
they were two separate operations, and the fact that they 
had their deal with Dailard in San Diego had no effect 
on my securing bands for Casino Gardens; that I wanted 
and needed bands for the Casino. And at that time 
Bishop told me, repeated the story that as far as the 
San Diego deal was concerned, why, he did it to protect 
his friend, Dailard. And we shook hands and became 
friendly after that. [652] 

Q. Now, the Aragon Ballroom is located just one block 
from the Casino Gardens; is that right? A. Yes 

Q. Does the Aragon Ballroom also run name bands? 

A. Yesstheyedo: 

©” MM Gee tame bandsc 

A. M. C. A. name bands. 

Q. What, if any, effect have you observed on the 
Casino Gardens attendance when, for example, the Oragon 
Ballroom is running a top name band? 

A. Well, I had one real chance to observe that. That 
was the week-end—it was Tommy Dorsey’s last week-end 
at Casino Gardens. We were afraid business was going 
to fall off because it was his last week-end and M. C. A. 
had booked Cugat into the Aragon just one block away, 
and it meant two of their top, big name bands bucking 
each just one block away. 

I clocked the Aragon, and | know they did a capacity 
business with Cugat for three days. Also, we also did 
a capacity business with Tommy Dorsey. So it didn’t 
affect us in any way, Mr. Christensen, so far as the box 
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office was concerned. In fact, I think it helped us, if 
anything. 

Q. Have you talked with any one from M. C. A. 
concerning getting or for the purpose of getting name 
bands for Mission Beach since Mr. Stutz has taken over 
Pacific Square? [653] A. Yes, I have. 

©. And with whom, sir? 

A. Ames Bishop called me up. 


QO. When was that, sir? I hate to interrupt you, Mr. 
Finley, but we should lay that foundation. 

A. I believe it was in September or October, and he 
told me that he had a band available for me at Mission 
Beach. I don’t recall the name of the band now. I know 
at the time I had never heard of it, and he told me what 
a great band it was. I am trying to think of the name, 
and I can’t think of it. It was an all-girl orchestra. 


Wm eouldetne name have been Caylor? 

A. Yes, it is, Joy Caylor and her all-girl orchestra. 
I told Mr. Bishop I hadn’t ever heard of the band and he 
ought to be ashamed of himself for asking me about it. 
So he went on to tell me what a great band it was. And 
I stated to him, I said, “Ames, let’s quit the kidding.” I 
said, “When are you going to give me some of your top 
bands, like Harry James and Krupa?” 

And he says, “You are not going to get them.” 

I asked him if—I said, ‘‘Do you still have the same 
deal with Stutz as you have had with Wayne Dailard?” 

And he said, “Stutz still continues to get first choice 
of bands in the San Diego area.” 

I said. “Is that the way you still feel about it?” [654] 

And he said, ‘“Yes.” 
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That is the conversation—that is the only conversation 
I have had with him about Mission Beach. 

Q. Well, is it necessary for you to have name bands 
at the Mission Beach Ballroom in order to successfully 
operate it? 

A. Yes, just so long as our competition is what it is. 
There are two Class-A ballrooms. One is ours and one 
is Pacific Square. If we ran name bands and Pacific 
Square ran semi-name bands, they wouldn’t do business, 
and we would. People are educated today as to names 
in music, and we must—if we were the only place to go 
to, Mr. Christensen, we could probably give them any- 
thing, but we are not. We have that competition to con- 
sider, and the ballroom definitely needs name bands to 
operate at a profit and successfully. 

Mr. Doherty: May I ask you to fix more definitely 
the time and place and parties present of that conversation 
that he has related between Mr. Bishop and himself, and 
which he said took place some time in September or 
October? In other words, was it a telephone conversa- 
tion, or a personal call, and will you develop where one 
was and where the other was, please? 

Mr. Christensen: You are perfectly right, Mr. Doh- 
erty. 

Q. By Mr. Christensen: Please do that, Mr. Finley. 

A. It was a telephone conversation. [ didn’t call [655] 
Mr. Bishop. He called me. 

Q. Where were you at the time? 

A. Iwas in the office at Casino Gardens at the time. 
I believe he was in his office, and he probably could give 
you the date of it. I don’t recall. 
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Q. Well, can you fix the date more definitely or more 
certain? 

A. Iam sorry, Mr. Christensen, I can’t. 

©. Yesterday I had asked you something concerning 
the weather at San Diego, but I had only asked you con- 
cerning some of the fog. What is the weather generally 
there? 

Mr. Doherty: Where is this? 

Mr. Christensen: At San Diego, at Mission Beach. 

The Witness: A. The weather at Mission Beach. It 
is really beautiful most of the time. We have warm eve- 
nings in town that drive people out to the beach in droves. 
I would say we have nine months, from my observation 
down there, of top weather. By “top weather” I mean 
nice warm sunshiny days and nice cool evenings at the 
Beach; ideal weather. I might state ideal beach weather 
for at least nine months of the year. 

QO. By Mr. Christensen: Can you tell us something 
of the attendance there at the Mission Beach Amusement 
enter: 

A. We have had as many as thirty-five and forty 
thousand people there on a Sunday afternoon. [656] 

Q. Tell me what part of the year that would be. 

A. Strangely enough, it is all through the year. We 
don’t have it every Sunday, but there hasn’t been too much 
change. Of course, on the 4th of July, and days like 
that, we have record-breaking crowds there. We had over 
50,000 people there the 4th of July. But it is very strange, 
the attendance during March, April and October, Novem- 
ber and December on Sunday afternoons will run capacity. 

Q. What about the evenings, sir? 

A. At the Beach? 
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OPANes cir. 

A. Very good crowds. That is at the Amusement 
Center, 

©. Well, the word “good” might mean something dif- 
ferent to every one of us. 

A. Very large crowds, I should say. 

©. That is the same thing. Can you estimate the 
number ° 

A. Five to ten thousand people on Sunday evenings, 
some Sunday nights. It would vary anywhere from 50 
people to 5,000 people. 

Q. The 50, on what kind of a night would that be? 

A. Well, Sunday night, this past Sunday night, they 
had the rainstorm in San Diego in the evening that they 
had here Sunday noon, and I don’t think there were 50 
people there that particular night, and everything was 
closed. The park was really closed down. We had 60 
people in the ballroom Sunday [657] night. 

Q. Now, what has been your attendance in the ball- 
room there, using the same period of time? 

A. Well, that varies also, Mr. Christensen, with— 

©. Explain it, please. 

A. Well, with Tommy Dorsey there we had 2500 
people, or 3,000 people, I think. Yes, I am quite sure that 
is right. 

©. You mean every night? 

A. No, I am talking about Sunday nights. I am 
taking Sunday as the day. With most of our bands we 
can figure an average of four or five hundred people on 
a Sunday night. There is really nothing in the ballroom 
in the evening for them to stay over, to come to the ball- 
room. 
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Q. Could you give us an average for the Sunday night 
attendance at the ballroom, using different months or dif- 
ferent seasons, as you need to, to explain it? 

A. It would be pretty hard for me to say because I 
don’t know definitely. I could hazard a guess on it, Mr. 
Christensen, if you like. 

Q. If it is only a guess, I don’t want it, but if it is 
from observation, I do. 

Mr. Doherty: I think this witness has records that 
could give us very accurate information rather than a 
guess or estimate. 

The Court: I would think so. [658] 


Mr. Christensen: I am speaking of attenadnce rather 
than dollar volume right now. 

The Court: I presume, without knowing it, that there 
is an attendance record kept at the gate? 

The Witness: Yes. We have a federal law, your 
Honor, and I can get those figures for you, Mr. Chris- 
tensen. 

Mr. Christensen: Well, I want you to please do so 
before the end of this trial. 

The Witness: Yes. 

Q. By Mr. Christensen: Now, on occasions, at least. 
the Mission Beach Ballroom is let for private parties, 
isn’t it? 

wee ese rent it out and give it out, both. 

QO. Well, you rent it out on what sort of occasions? 

A. We rent it out for private parties, where, for ex- 
ample, some of these boats come into the harbor. There 
is the flat-top, the Shangri-La, came out and we rented -it 
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out to them. In fact, we just rented it to them last week. 
There was an occasion last week when it was rented to 
them, on Thursday night. 

©. And on occasions, you say, you give it out. Give 
us an illustration of some of those occasions. 

A. We have donated the ballroom free of charge to 
the policemen, the firemen, and two or three other organ- 
izations for charitable work. We gave out the ballroom 
to the [659] Indoor Sports, Inc., which is an organization 
comprised of physically handicapped people. In that par- 
ticular case we not only gave them the ballroom, but we 
gave them the band, we printed the tickets, we did their 
advertising, and we raised $14,000.00 for them to build 
a new clubhouse. 

©. On these private parties, have you noticed what 
bands were used there? 


A. Yes, every one’s bands, including M. C. A. 
Q. You mean M. C. A. has furnished bands to the 


Mission Beach Ballroom when a private party is being 
held there? 


A. That’s right. Not through us, however, Mr. Chris- 
tensen. They make the deal with whoever is running 
the party. 

Q. All right. Can you give me some illustration of 
that? 

A. Well, the last one I am familiar with is Jan Savitt, 
who is a name band, and I think it was last Thursday 
night he was there for some kind of a Marine party. 

©. -Some other occasions, sir? 

A. I couldn’t tell you. Mr. Austin has the record of 
that. 
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©. Now, | recall Alr. Dailard saying the sea waters 
come up to and in the ballroom. What has been your 
experience there? 


A. Never in the year and two months that we have 
[660] operated there have we had any water in the ball- 
room that has washed up from the sea. 


Q. How far are you actually from the water? I am 
not talking about the sand beach, but from actually the 
mean high tide line. 


A. The mean high tide line—well, once or twice a year 
the tide comes up to the boardwalk level, but we have 
never had any damage in the ballroom from the tide 
coming in from the ocean. 


Q. What is your schedule of prices at Mission Beach, 
Mr. Finley? 


A. Anywhere from 49 cents to $1.75. 


Q. Well, tell me how does the difference happen? 

A. We opened originally with a price of $1.25 per 
person. Then when we got Jimmy Dorsey in we figured 
the price would have to be a little bit higher on Saturdays 
and Sundays and week-ends and holidays to carry the 
tremendous price that we had to pay for him. So we 
checked, and we found that the Square, Pacific Square, 
was charging, I think it was $1.85 on Saturday nights. 
So we raised our prices on Saturdays, Sundays and holi- 
days to $1.75, and let it continue at $1.25 through the 
week. ‘Then when Tommy Dorsey came in, I went out 
on the floor one night and [| talked to some of the kids 
out there, and I asked them if they thought $1.75 was 
too high for Tommy Dorsey. [661] 
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Q. 1 think you had better not give us any more of 
that conversation. 

A. I am sorry. Our price for the Tommy Dorsey 
engagement was also $1.75. After the Dorseys were out, 
we dropped back to $1.25 with Glen Gray, and when we 
put a local band in, we didn’t have much to offer in the 
way of music, so we dropped the price down to 49 cents 
plus tax, which is a 60-cent admission. That is the 
schedule of prices we have had. 

Q. Do you know the schedule of prices at Mission 
Beach ? A. At Mission Beach? 

Q. I beg your pardon. I mean at Pacific Square. 

A. $1.25, $1.35 and $185. What is what it wasvayean 
ago, Mr. Christensen. I don’t know if it still is. 

Q. Now, you give us three figures. 

A. I can add another figure. On Wednesday nights 
they advertise a waltz night at 90 cents. Tuesday nights 
they have their western night, and I believe they charge 
$1.25 for that. On Friday nights I know they charge 
e125. it is $1.25 or $1.35 on Saturday nights, andi, 
some engagements $1.85, and on Sunday nights back to 
Giezs or $1.35. 

QO. You say Tuesday nights are western nights at 
Pacific Square? 

A. It used to be. It isn’t any more. 

©. During what period of time was it that? 

A. Right after my opening for a period of six months 
(662] approximately. 

Q. Was that Bob Wills? AG @ hats aioe 

Q. Did Pacific Square have any western bands prior 
to the time you opened at Mission Beach? 

A. No, they didn’t. 
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Q. Why didn’t you use a western band at Mission 
Beach ? 

A. Well, the only real draw in the country was Bob 
Wills, and when I took over Mission Beach they put him 
in the Square for Tuesday nights, and they made Tuesday | 
night a western night. There was no sense in running 
anybody up against Bob Wills. He played at Pacific 
Square until he just played out; I mean, he was just there 
so long. . 

QO. I have already asked if you operated Casino Gar- 
dens, during the time you operated it, at a profit, I be- 
lieve, but will you answer the question? I am not sure 
I asked you. 

Mr. Doherty: Yes, he said it was a profitable opera- 
tion. 

Miem@enwme sl didnt hear you, Major. 

Mr. Doherty: The question was asked him, and he said 
it was a profitable operation. 

Mr. Christensen: That refreshes my memory. I think 
that is true. J will withdraw that. 

(eee it. Christensen: Will you tell me ii your 
operation of the Trianon Ballroom has been a profitable 
operation during the time you operated it? [663] 

A. Yes, sir. 

Mr. Doherty: That is objected to as incompetent, irrel- 
evant and immaterial, and outside the issues of this case. 
There is no way for comparison and it leads to speculation 
and guesswork, 

Mr. Christensen: I offer it for the purpose— 

Wiies@ourt: Overruled. 

The Witness: T am sorry, your Honor? 

The Court: You may answer. 
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The Witness: Yes, the Trianon operation has been 
a very profitable one. 

QO. By Mr. Christensen: Now, at the Mission Beach 
Ballroom did you do anything about promotion and ad- 
vertising ? Aue, Yes quite ay nit. 

©. Will you tell us what you did, sir, in order to 
bring the people down there? 

A. The first thing we did was to get in the good 
graces of the military personnel in San Diego, and we 
wanted to show them in the quickest way possible that 
the operation of the park and the ballroom had changed. 
So we arranged to present shows on Saturday afternoons 
and Sunday afternoons, using the bands and the shows 
that we had at Mission Beach and also at the Trianon 
Ballroom. 

I also arranged with the Department of Welfare and 
Recreation to supply the ballroom to them on Monday 
nights [664] free of charge, no charge for the ballroom, 
with the understanding that they would supply a military 
band for dancing, and they were to police it properly, send 
out extra Shore Patrol, and to permit any one in uniform, 
either male or female, and any girls, any civilian girls, in 
to dance with the boys free of charge. Also, on that par- 
ticular night, we called it Military Night, we readjusted 
our prices throughout the park for the servicemen. We 
dropped the price of hot dogs from 10 cents to 5 cents, and 
all soft drinks from 10 cents to 5 cents. We let them 
play the amusement games for 5 cents, and let them ride 
the various rides out there for a dime. And it worked 
out very good. We had as many as seven and cight thou- 
sand men out there on Monday nights. 
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Also we donated the ballroom to the U. S. O. on Sunday 
afternoons for U. S. O. dances, which brought a lot of 
the military personnel out there on Sunday. 

Then we had various functions with the newspapers, 
various promotional days, and had several things happen- 
ing. Our most successful thing that happened in the ball- 
room was the Indoor Sports proposition, where we raised 
directly over $14,000.00 and started the ball rolling for 
a $50,000.00 goal for them to attain for these crippled 
people, and that was probably the greatest exploitation 
which we had in so far as the civilian trade was con- 
cerned. We receive letters from all over the world from 
servicemen that said they appreciated [665] what we were 
doing there. 

I think those three things cover the main exploitations 
regarding the ballroom. 

Q. And about advertising, sir? 

A. We utilized the radio, newspaper, billboards, post- 
ers, sound truck. We even had a little gag on the street 
with a donkey. 

©. You had what? 

A. With a donkey. We call it street promotion. 

Plus that, there is an organization called the Heaven 
on Earth Club in San Diego that exploits the fine weather 
in San Diego, and that has a weekly radio program. They 
gave us, I think it was, four 15-minute periods free of 
charge to exploit the Beach, and a lot of the service clubs 
that had time on the air gave us free time. 

Then we had a radio wire in the ballroom, in both 
ballrooms, I should say, at Mission Beach and also at 
the Trianon, and we would use the Trianon radio at times 
to exploit Mission Beach. | 
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Then there is a great medium of advertising in San 
Diego called trash can advertising. Street poster service, 
they call it, and we have a contract with the City of San 
Diego whereby they keep the streets clean, and they have 
these trash cans that measure approximately 24 by—lI 
think it is 24 by 30 or 24 by 32, and they are four-sided 
cans. They [666] have over 500 of them in San Diego, 
and they post sheets on these cans. At one time we were 
using over 400 trash cans for the purpose of exploiting 
the Beach. These cans are place—they are placed all over 
town, but particularly near where the boys come off the 
ferry from Coronado, where they come off the boats. 
That is probably the most effective means for hitting 
service personnel. I believe I told you we used over 400. 
We also used street cars. 

©. You mean banners on the street cars? 


A. Banners on the street cars. I can say we used 
every known way for promotion and advertising. 


QO. Yesterday you told us about making some changes 
in the electric lighting or wiring at Mission Beach, and 
I am not quite sure what it was you did. Do you want 
to get a drink of water? 

A. No. Tam sorry. I caught a little cold last night. 

We have over 100 overhead fixtures in the ballroom. 
They are quite large. They are approximately 24 inches, 
that they would measure across the bottom, and five or 
six feet in height. There are over 100 of them, and they 
are all controlled by the central board. When the City 
built this ballroom, | understand it spent over $100,000.00 
on the wiring alone, just for this large ballroom. It is 
larger than any board for any theatre in San Diego. [667] 
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I wanted to operate the ballroom on the basis that light- 
ing adds romance to a ballroom, and adds atmosphere, and 
the greatest way to get atmosphere is with proper lighting. 


So, on checking, we found only 32, I think it was, of 
these lights that were in working order, and we had to 
have them all rewired. Now, for any change in tempo 
there are 13 different color combinations, and for every 
change in tempo there is a different change in lighting. In 
other words, for a waltz we give them a light blue light- 
ing, and we have what you call twinkling stars, we have 
arranged a twinkling system on the ceiling and have twin- 
kling stars. For a jump number, when the kids are jive 
dancing, we give them bright lights or red lights. 


Another thing we have done, I had Professor Schwen- 
kowski, who is dean of art at U. S. C., paint 24 portraits 
of motion picture stars. We call that the “Gallery of 
Siem eenave them on the pillars there. ~lney are 
large pictures, I think it is about 22 by 32 or 33, about 
the same size as the trash can poster, and we have indi- 
vidual lights over each of the pictures. That also is on 
a rheostat and they dim, they go on and off during the 
evening. 

We have done a great deal of concentrating on lighting, 


and our stage lights have been fixed up, and we have, I 
believe it is, 12 spotlights from the stage alone. 


©. Now, during the time that you have been operat- 
ing [668] Mission Beach what has been Mr. Dailard’s 
advertising ? 

A. Mr. Dailard was using—in the first term they had, 
“Home of M. C. A. World Famous Bands.” 
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Q. And has that continued right straight through? 

A. Well, up to the time he sold it. His sig. cut, the 
part of it that had where the band is playing, say, if it 
is Pacific Square, why, the sig. cut always had on it, 
“Music Corporation of America Bands.” But the first 
campaign that hit us was billboards and street cars, and 
six-sheets, and all said it was, ‘Pacific Square, Home of 
M. C. A. World Famous Bands.” 

Q. Does that continue right up to this date? 

A. No, with Mr. Stutz taking the place over, it has 
been discontinued. In fact, the only mention of M. C. A. 
—well, I don’t know if it is the only mention and, of 
course, the ads all carry, ‘“M. C. A. present Bob Crosby,” 
or “M. C. A. presents” whatever the band is. But there 
are still signs on the building that say “Music Corporation 
of America bands,” painted as a part of the Pacific Square 
Building. 

Q. Now, do you know whether or not you made or 
lost money in the operation of the Mission Beach Ballroom 
since you have taken it over? 

A. I have lost money, Mr. Christensen. 

©. Can you tell me how much, sir? 

Mr. Doherty: Let me say that his books of accounts 
and [669] records are the best evidence, unless he wishes 
to give merely an estimate. 

The Witness: I could give an estimate at this time. 

The Court: He is the owner of the project, and | think 
he may answer that. Overruled. 

What are you examining there? 

The Witness: A notation I made of figures, your 
Honor. 

The Court: Proceed. 
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The Witness: I have to add two of them here. 

Mr. Doherty: Let the record show that the witness 
is reading from a memorandum in his hand. 

The Witness: $122,000.00 loss on the ballroom up 
until December 31st. 

Om ae ire Christensen: Since December 31st of 
1945, have you made or lost money to this date? 

A. We have lost money, but I can’t tell you how much, 
as I haven’t seen a statement yet. 

Q. Can you estimate it? 

A. No, I can’t. I haven’t any idea. 

©. You have had quarterly reports, or, I think it is 
quarterly reports, isn’t it, sir? 

A. Yes, we have. 

Q. Made by a certified public accountant? 

A. That’s right. 

©. I find here the report as of February 28, 1945, 
as [670] of May 31, 1945, as of July 31, 1945. Was 
there another quarterly after that, sir? 

A. What was the last one you read, Mr. Christensen? 

Q. July 31, 1945. 

A. When is the next one you have? 

©. Oh, probably it is this one. Yes, as of September 


30th, 1945? A. That’s right. 
Q. Then as of December 31, 1945? Is that correct, 
Sint A. That is correct. 


Mr. Christensen: Mr. Doherty, there are copies right 
here and Mr. Jaffe will make the copies available for your 
inspection. 

Q. By Mr. Christensen: Is this document which I 
hand to you here, “Mission Beach Amusement Park, San 
Diego, California, financial statements as of February 28, 
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1945,” and which appears to be on the stationery of Jack 
M. Ostrow, Certified Public Accountant, Los Angeles,— 
is that the report as of February 28, 1945, sir? 

A. Yes, it is. 

Mr. Christensen: We will offer this as our next 
exhibit in order. 

Mr. Doherty: Objected to on the ground that no 
foundation has been laid, and it is hearsay. 

The Court: May I see the document? [671] 

Mr. Christensen: Right here, your Honor. 

(The document referred to was handed to the court.) 

Mr. Doherty: No basic foundation has been laid. This 
witness did not prepare this. It is hearsay as to him, and 
not binding upon these defendants. 

The Court: I suppose there should be some regular 
proof of the C. P. A.’s status, unless it is agreed that 
he is a certified public accountant. 

Mr. Doherty: It does not permit me, your Honor, to 
cross-examine any one. 

The Court: No, but it permits you to submit these 
to other experts who can give you their version of it. 

Mr. Doherty: Not, your Honor, without reexamining 
the books.. We would have to have a certified public 
accountant go over them and examine all of their records. 

The Court: The document appears to be of the entire 
project. I have noticed, however, in the exhibit a state- 
ment with respect to the ballroom itself. The books, of 
course, should be produced so that the other side can 
examine them. We want to expedite the proceeding as 
much as possible, and under the appropriate federal au- 
thorities it isn’t necessary that we take up the time in 
the court room by a meticulous examination of financial 
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records, but it is essential that if audits are to be intro- 
duced that the supporting documents be made available 
to the other side. That has been clearly [672] held in 
the Ninth Circuit in three or four important mail fraud 
cases. 

Mr. Christensen: They are available, your Honor. 

The Court: 1 don’t see them here. If they are here, 
then probably the better way would be to put the auditor 
on the stand and have him testify. 

Mr. Christensen: We don’t actually have him in court 
now. 

The Witness: Pardon me. Mr. Ostrow was due here 
at 11:00 o’clock. He is due here in a minute, your Honor. 

The Court: If he comes in, you can put him on the 
stand. But that is the rule, ladies and gentlemen, in order 
to save time. Otherwise we would have an interminable 
proceeding in having the books examined seriatiém in the 
court room. Now, in order to save time, the decisions 
have obviated that necessity in cases of this kind, but the 
supporting documents must be here so that they can be 
examined by the other side, and the testimony must come 
through the mouth of the auditor who has made the exam- 
ination, so that then it comes under the sanction of an 
oath. 

I do not believe that the audits themselves, in the face 
of the objection, are admissible at this time. 

Mr. Christensen: Would you be willing to stipulate 
that Mr. Ostrow is a certified public accountant, sir? 

Mr. Doherty: He has signed his name as such. I 
know he [673| would not do that if it were not true. 

WitesCourt: Jt appears that he is available. 1 think 
he could be produced. 
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Mr. Christensen: He is supposed to be here at 11:00 
o'clock, and I notice it is now 11:00 o’clock, your Honor. 
He will be here any minute. 

The Court: The objection is sustained without prej- 
udice. 

Ladies and gentlemen, we will take our recess at this 
time. Remember the admonition and keep its terms in- 
violate. Occupy the jury room during the recess. 

(A short recess was taken.) [674] 

mire Court: All presenta eroceed. 

Mr. Christensen: Mr. Ostrow has not as yet arrived, 
and may I suggest that we proceed to cross-examine on 
other matters and give us an opportunity to recall Mr. 
Finley, if necessary, in connection with the books, or we 
can have the books here as quickly as possible. 

The Court: Is that the only phase of the examination 
of the witness that is uncompleted? 

Mr. Christensen: That is correct, your Honor. 

Mr. Doherty: I was going to suggest, your Honor, 
for our convenience, if counsel would give us duplicate 
copies of the various audits he intends to introduce? 

The Court: Yes; that could be done. 

Mr. Doherty: And that will probably give us a chance 
to examine them during the noon hour. 

Mr. Christensen: Haven't you gotten them yet? 

The Court: I understood Mr. Christensen to say he 
has them here. 

Mr. Doherty: 1 understood from Mr. Warne— 

Mr. Warne: You have not given me any of the addi- 
tional ones. 

Mr. Christensen: They*are right there, Mm Doherty 
I am sorry I did not actually hand them to you. 
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The Court: Let us mark all the originals for identi- 
fication, Mr. Christensen. [675] 

Mr. Christensen: In addition to the ones you have, 
there youeare, sir. 

The Court: How many are there? Let us mark them 
all as one exhibit, serially. 

aerelcikewe i! as one exhibit? 

The Court: Yes, serially. 

The Clerk: There are six in all. They will be Plain- 
tiffs Exhibits No. 12-A, 12-B, 12-C, 12-D, ete.? 

ies@ount: 12. 


The Witness: Pardon me, your Honor. Mr. Ostrow 
has just come in. 

The Court: The witness states that Mr. Ostrow has 
just entered the courtroom. 

Mr. Warne: These are marked for identification only, 
your Honor, at this time? 

The Court: That is all; so that you will be able to 
make the comparison. That was the purpose of marking 
them. 

Mr. Warne: Yes. 

(The documents referred to were marked as Plaintiff’s 
Exhibits Nos. 12-A, 12-B, 12-C, 12-D, 12-E and 12-F, 
for identification. ) 

Mr. Christensen: May I recall Mr. Finley at this time, 
and ask Mr. Ostrow to come forward, if you would like 
to do it in the manner that I first suggested? 

Mr. Doherty: Whichever way will be more convenient 
to [676] counsel in the order presentation of his case. He 
can have Mr. Finley step aside and introduce his auditor, 
or proceed to finish with Mr. Finley. 
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Mr. Christensen: Let us proceed and finish with Mr. 
Finley, and then J would like to get all the reports avail- 
able for you. 

Mr. Doherty: Are you through now with your direct 
examination ? 

Mr. Christensen: Yes, with the single exception I told 
you. 

Mr. Doherty: Which was that? 

Mr. Christensen: The books. 

Mr. Doherty: About the books? 


Mr. Christensen: Yes, sir. 


Cross-Examination 
yer. Doherty. 

©. Mr. Finley, you stated yesterday that you were 32 
years of age? 

ex. ‘es: that is correct. 

©. And where were you born? 

A. Syracuse, New York. 

Q. How long have you been a resident of Los Angeles 
County? 

A. Since 1934, with the exception of the period start- 
ing in February of 1944, from February of 1944 until— 
I [677] think it was October of 1945. 

©. And where was your residence from February, 
1944, until October of 1945? 

A. In New York City and also in San Diego. 

©. What part of that time were you a resident of 
New York City? 

\. From February until—from February of 1944 until 
July of “44. 
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Q. And when did you become a resident of San Diego 
County? 

A. In July of 744. 

Q. And how long did you continue to be a resident 
of San Diego from July, 1944? 

A. Until we moved back to Los Angeles. I think it 
was October of 45, but I am not sure of the month. That 
might be one month one way or the other. 

©. You gave your deposition in this case on October 
8, 1945? A. That is right. 

Mr. Doherty: Have you a copy of the deposition, 
Mr. Christensen? 

Mr. Christensen: Yes, I have, sir. 

QO. By Mr. Doherty: And that was taken here at 
Los Angeles? A. Yes. [678] 

Q. You were represented at that deposition by Mr. 
Desser, Mr. Rau and Mr. Christensen, your attorneys? 

Tao SUES, 

OQ. And the defendants were represented by Mr. 
Warne, I believe, Mr. Clore Warne? A. Yes. 

Q. I will direct your attention— 

Mr. Christensen: Actually, by Mr. Rau. 

QO. By Mr. Doherty: Mr. Rau was present at the 
taking of the deposition. I will direct counsel’s attention, 
if you will show the witness for convenience and to follow 
it, page 3 of that deposition, beginning on line 4, and ask 
if you did not at that time give this testimony: 

“Q. By Mr. Warne: Where do you reside, Mr. Fin- 
ley? 

“A. 164 North Woodburn Drive, Los Angeles, and 
4255 Ridgeway, San Diego. 
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“Q. Which of those two places do you maintain as 
your residence for tax purposes? 
“A. 4256 Ridgeway, San Diego. 


“OQ. You have lived there how long? 


~w 


‘“A. Seven months.” 
You so testified ? A. Yes. 


© And your residence, then, began i Sane Dicom 
seven months prior to October the 8th, 1945? [679] 

A. That is a mistake on your part, Mr. Doherty. My 
residence in San Diego—this was not my first residence 
in San Diego. I bought this home seven months prior to 
the time I gave this deposition. I also had another address 
in San Diego previous to this one. 


©. You have lived at another address? «© A. Yes. 
> Well Ae illtecmtmntie Vinewi2 pacer 


“Q. Have you made any tax returns from that ad- 
dress and giving that as the official address? 

“A. No, not as yet. 

“Q. Have you ever voted in that county? 

oe NO, Ot yer 

Isethat correct? AX, WES. 

Q. Back in Utica, New York, you were employed by 
a firm in the jewelry business known as Marksons, I be- 
lieve? A. That is correct. 
When did you go to work for them? 
When I was eight years old. 
When you were eight years of age? 
That is correct. 
In what capacity? 
Clean-up boy, porter, errand boy, before schools 
and after schools. [680] 


PO POP>O 


Music Corporation of America, ete., et al. 621 


(Testimony of Larry Finley) 


Q. That would be in 1922? peme oo, Whelevc 
(i, SZ ,uk Pee Yes, 

Q. You were born in 1913? Zee Dhat 1s correct. 
Q. And what month? 

A. May; the 4th day of May. 

Q. You will be, then, 33 next May? 

ee nat ise connect. 

Q. How long did you continue to work for Marksons? 
A. All through the time I was going to school, gram- 


mar schoo] and high school, and after I got out of high 
school. I believe the year was—well, that taxes my mem- 
ory. If I recall right, I left Marksons in 19—TI think it 
was 7°31, and then just before I resumed, just before | 
took over the management of the Cafe DeWitt in 1934 
I worked for them for five or six months previous to that 
time. 

Q. After you left high school in what capacity did you 
work for Marksons? 

A. I managed their jewelry department. 

Q. Did they have other departments in that store? 

A. Yes. It was a very Jarge furniture store with a 
small jewelry department in it. 

Q. And you were at that time about 18 years of 
age? [681] 

A. If you figure it back, that might be it; yes, sir. 

Q. Was it credit jewelry? A. Yes. 

Q. And sold trinkets and watches and clocks and 
things of that sort, like you do in a small credit jewelry 
store? Pee y ES. 

Q. And you say you were in charge; you were both 
the head and the tail of it, were you not? A. No. 
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QO. How many employees did you have under you 
when you first took charge in the jewelry department? 
A. Two. 


QM. Sales girls? 

A. One sales girl, one watchmaker. 

QO. One watchmaker? A. Right. 

Q. And you continued with that until you were then 
how old—until you went to the Cafe DeWitt? 

™ Around 20 years of age. 1 think I left thempapee 
and went back to work for them prior to the Christmas 
season. I know I went back to work for them prior to 
the Christmas season. I know I went back to work for 
them prior to the Christmas season of 1943. 

Q. And during the time that you were working for 
them as a salesman did you work six days a week? [682] 

A. Are you talking about while I was going to school, 
Mr. Doherty? 

Q. No; after you left school. I understand when you 
went to school it was only intermittent? A. Yes 

Q. And sometimes during vacations and sometimes on 
a Saturday afternoon or a Saturday morning? 

(om lat is not correct. 

Q. When you were going to school did you work six 
days a week? 

A. Six and seven days a week. 

Q. And went to school, too? De Ves 

Q. That is high school? A. That is righe 

QM. You went over there after school hours? 

A. ] went there before school, J went there after 
school, and I worked many Sundays. 
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Q. Did you run the jewelry department as the man- 
ager while you were going to school? A. No. 

Q. Iam speaking, Mr. Finley, of the time you became 
manager of the jewelry department. Did you work six 
days a week or— 

A. Six or seven; yes. [683] 

QO. You kept open on Sundays? A. No. 

QO. Work evenings, too? PO At tities. 


QO. And was that true during all the years that you 
worked with them until you left them in 1931? 


A. No; it wasn’t. 


Q. What hours did you work other than what you 
have stated? 

A. Well, I worked less hours. For a while I had this 
band idea in mind and I would take a leave of absence 
while I worked with the band. 

Q. That would be in the summer months? 

A. Yes; in the summer months. 

©. But during the other months vou worked there six 
and seven days a week? 

A. Yes, at times, for spells. 

Q. And you did not do any band business, entertain- 
ment business during that period, did you, excepting an 
occasional night engagement ? 

weeeiitae is correct. 

Q. And when you took these summer vacations how 
long would they be—two or three weeks or longer ? 

A. I remember one vacation was a six-weeks vacation. 

Q. Did that happen more than one year? [684] 

A. J honestly don’t remember. I don’t think it did. 
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Q. And that is your activities in the entertainment 
business so long as you were with Marksons? 

A. That is correct. 

©. And you left them when you were 20 years of age? 

A. Well, no. You see, I left them before 1931. I 
left them for a spell while I went to work for Station 
WSYR in Syracuse. 

©. What power was that station? 

A. At the time? It was either 500 or 1,000 watts. 

Q. What was your job with that station? — 

A. I was the salesman on the commercial staff; I did 
some announcing and I produced a few shows. 

©. And by a salesman, you mean you went around to 
various firms that wanted to advertise and had them agree 
to advertise over the station? 

A. That is correct. 

©. And sometimes you announced the accounts that 
you solicited? A VOSS: 

Q. And you did that on a salary or commission basis? 

A. Both salary and commission. 

©. And then you promoted some small shows? 

Eee cs, 

Q. Then, after you left—how long were you with that 
(685] radio station? 

A. About a half a year, if I remember right. It goes 
back quite a ways. 

Q. Then where did you go? 

A. After I left the radio station? QO. Yes. 

A. As I remember, I went back to Marksons for a 
while. 

Q. In charge of the jewelery department? 

A. That is right. 
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Q. How long did you stay at Marksons? 

A. I can’t give you dates, Mr. Doherty. It is pretty 
far back. But I remember the— 

A. Opproximately the number of months; were you 
there six months or less than’ six months or more than six 
months on that occasion? 

A. Well, I think it was over a year, if I am not mis- 

taken. 


©. Over a year on that occasion? Te PN ESS, 
Q. And then that brought you up until you were about 
20 years of age? A. 20° No. 


©. How old were you then? 

A. Younger than that, I think. 

Q. Older than that? [686] 

A. Younger than that. Yes; that would take me to 
17 or 18, wouldn’t it? 

©. You were born in 1913, and you say you left Mark- 
sons in 1931 and you went to the radio station for about 
six months. 

A. I didn’t say I left Marksons—that is a mistake— 
in 1931. I left Marksons to take this job in the radio 
station in 1928. I believe I testified to that. 

Or 1928" Eee i iiataiseiiente 

©. At that time, then, you were 15 years of age? 

Wee Uhat is right, 

Q. And you were acting as a salesman for that radio 
station and doing occasional announcing? 

A. That is right. 

©. And when did you go back to Marksons? Immedi- 
ately after leaving the radio station? 

A. Every time IT would leave, they would come back, 
they would try to get me back, and I don’t remember just 
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how long I was with the radio station. But I know they 
asked me to come back and I went back. That was six or 
eight months after 1 had left radio work. 


QO. 
EX 


When did you finally leave Marksons, what year? 
I finally left them January 1, 1934. That is the 


last time that I left them. [687] 


QO. 
age? 
QO. 
eX. 


And that time you were then almost 21 years of 
A. That is right. 

That is, lacking four months. 

Five months. 

And before going back to Marksons the last time, 


you ed this Cafe DeWitt, or did you go to the Cafe De- 
Witt after you left Marksons? 


aN, 


OPO SO PO 


I went to the Cafe DeWitt after I left Marksons. 
That was in January, 1934? 

January the 2nd, 1934. 

Now, you gave up your band business about 1931° 
Approximately at that time, yes. 

That is when you were 18 years of age? 

Right. 

And you had no further activities in playing in the 


aa when you went back to Marksons that second time? 


clu 


PANO) es 


POPEOPO 


That is right. 

And then you went to the Cafe DeWitt? 

Right. 

And you were not yet 21 years of age? 

That is right. 

And you say you became the manager of that night 


That is correct. 
‘That was located in Syracuse, New York? [688] 
That is correct. 


Music Corporation of America, etc., et al. 627 


(Testimony of Larry Finley) 


@. And you stayed there six months? A. Yes: 

©. Then you came to Los Angeles? 

A (Canes 

Q. And you were just past 21 then? Correct 

©. And you endeavored, first, to get a job in the en- 
tertainment or radio field here? eC Olect. 

©. And you attempted to do that over a period of some 
three or four months? A. Yes. 


Q. And you were not successful in getting the kind of 
employment or any employment in that particular field 
during that period? 

A. At the kind of a salary I wanted. 


Q. Yes. A. That is correct. 

Q. So you went to work at a jewelery store here in 
Los Angeles? A. Right. 

©. What was the name of that jewelery store? 

A. Tipps. 

Q. T-i-p-p-s? [689] A. Right. 
_Q. Was that a credit jewelry store? A. Yes. 

©. And you lasted or you stayed there two weeks? 

ve Rent. 

Q. And then you went to work for the Hudson Dia- 
mond Company ¢ P eemliat is correct 


Q. And you stayed there over five years? 
A. Approximately—well, let’s see; approximately 
eight years. 


Q. Approximately eight years? SERS, 
@weledent want to be unfair to you. You came to 
Los Angeles. in July, 1934? a ES, 


©. You spent four months looking for a job, which 
would bring you’up until about November, 1934? 
Eee Ves. 
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©. And then you went to work for David Tipps for 


two weeks? A. For two weeks. 
Q. For two weeks, which will bring you, say, to De- 
cember lst, 1934? A. Yes. [690] 


QO. Then you went to the Hudson Diamond Company, 
which would be approximately January the Ist, 1935. It 
would be December, but I am giving you the beginning 
of the year for easy computation. Now, that would bring 
you, if you worked there eight years, clear. up into 1943? 

A. J worked until the time I went into business for 
myself, which was 1939. So, how long would that be? 

OQ. Well, from 1935 to 1939 would be four, four and 
a half, five years, depending upon what part of the year 
you take it. A. That is right. 

Q. So you want to correct your statement about eight 
years? A. Yes. 

Q. Well, Hudson Diamond Company was also a credit 
house? A. A cash and credit. 

©. Yes. And were you working on a salary and a 
commission ? AGS: 

Q. In each instance. Then after you left the Hudson 
Diamond Company you went to work in Santa Monica, 
didn’t you? ee Yes. 

©. You worked there on and off for a year? 

A. I went back and forth from Santa Monica, from 
Reader’s in Santa Monica to Hudson's downtown twice. 
I just [691] shuffled back and forth on two different oc- 
casions. 

Q. But you were connected with the Santa Monica 
store for nearly a year, were you not? Ag No: 

Q. Or on and off for a year? 

A. On and off for a year; yes. 
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Q. Was that during a part of the same time you were 
working for the Hudson Diamond Company? 

A. I left the Santa Monica store to go in business for 
myself. 

Q. What year was that, 1940? ae 3D) 

(ee bakepart of the year? A. August. 

Q. Now, during the time you were with David Tipps, 
when you came here in 1934, up to the time you went into 
business for yourself, what activity did you have by way 
of a living or calling in the entertainment or musical field 
during this period of approximately five to six years? 

The Witness: Pardon me. Would you read that ques- 
tion again? 

(Question read by the reporter. ) 

A. Oh, for three or four months I had a two-hour 
record show on KMPC in Beverly Hills. That was six 
mornings a week, sponsored by Hudson’s. I would go 
down and prepare the program, [692] present it and an- 
nounce it. 

QO. In other words, Hudson Diamond Company would 
buy two hours on Station KMPC? 

A. That is correct. 

The Court: Wait a moment. Is that the right station? 

The Witness: Yes, it is, your Honor. 

The Court: KMPC? 

The Witness: That is right, your Honor. 

QO. By Mr. Doherty: What hours were those pro- 
grams? 

A. 6:30 until—it was either 6:30 to 8:00 or 6:30 to 
8:30. 

Q. In the forenoon? ee Insite morte: 
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©. In other words, the Hudson Diamond Company 
were putting on advertisements and you were playing the 
records and making the announcements? 

eee taat is correct. 

QO. What year was that? A. 1938. 

Q. That is when KMPC was a part-time, thousand- 
watt station? 

A. I don’t know the mechanics of KMPC. 

©. That is before it became owned by Mr. Richards, 
the present owner? 

A. I can’t answer that, either, Mr. Doherty. [693] 

Q. All you know is that you got there a little after 
six in the morning and you stayed until a little after eight, 
and you played records and made announcements ° 

A. That is correct. 

Q. Is that correct? 7X COUrect, 

©. And tried to sell Hudson Diamond’s products? 

pee Correct. 

©. That was the only activity you had in the enter- 
tainment or musical field during those approximately five 
or six years until you went into business for yourself ? 

rey Correct. 


Q. Is that right? AL I helieve yotrare rigs 

©. Yes. Then you decided to open a store in Bur- 
bank? A. That is right. 

Q. And that was a credit jewelery,store? A. Wes: 


©. About what size was that store when you first 
opened it, the room? 

A. The room when I first opened was a 16-foot front 
by 105 feet in depth. That was when I first opened it. 
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Q. Yes. Then you later on opened a branch over on 
Lankershim Boulevard in North Hollywood? 
That is correct. [694] 
And what size was that store? 
14 by 35 or 40. I don’t recall. 
And both were known as credit jewelery stores? 


That is correct. 


O > iO pO > 


And then you lateriopened another one across from 
the eticed plant? 

A. No. I had another store before that. 

Q. You had the Lockheed one before you had the— 

A. No. We enlarged our Burbank store and took on 
an extra 16 feet for appliances and opticals in our offices. 

©. I am speaking now about your so-called branch 
store. Your first store was Burbank? eae eS, 

Q. Your second one was in North Hollywood on Lan- 
kershim? Eee es, 

Q. And the third was‘across from the Lockheed plant? 

A. Yes. But before we opened the Lockheed, we en- 
larged our Burbank store. 

Q. What size was the Lockheed ' store? 

A. The Lockheed store was—I don’t recall the size. 
Mr. Doherty. Oh, about 14 feet square, I should say. 
14 or 15 or 12. 

QO. Yes. That is the one where you sold working 


clothes and alarm clocks? A. No. [695] 
Q. Did you sell the working clothes at the Lock- 
heed? A. No; we didn’t. 


QO. Where did you sell them, out of the Burbank? 
A. Burbank and North Hollywood. 
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Q. And you sold those businesses out in January of 


1944? A. That is correct. 
Q. Did you have a partner in those businesses ? 
ieee cs, | did. 
Q. Who was your partner? A. Robert Thorne. 
Q. And he was the part owner of them? 
oe \ cs. 
©. Was Mrs. Finley a partner with you also? 
A. Yes. It was a four-way partnership. I actually 


owned 25 per cent of the business, Mrs. Finley owned 25 
per cent, Mrs. Thorne owned 25 per cent, and Mr. Thorne 
owned 25 per cent. 

Q. And that was drawn up in a regular form of ar- 
ticles, a copartnership? fe Yes. 

Q. And that is how those stores were operated during 
those approximately three years? 

A. I believe you are right. 

©. Yes. Now, in connection with your merchandis- 
ing of [696] those credit jewelery stores you hit on the 
plan of putting on free shows at the Casino ballroom? 

Eee Ys. 

Q. You would pick out a night where the local man- 
agement knew there would be a slim crowd and you bought 
it that night, is that correct? Aa es) 

©. Usually a Tuesday night? 

A. I don’t recall if it it was a,;Tuesday or a Thursday. 

Q. Anyhow, they were what is known in the band 
business or entertainment business as “thin” nights? 

A. That is correct. 

Q. And you would then send out a great number of 
free tickets to as many people whose names you could 
get. connected with the Lockheed or other defense work- 
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ers, and have these tickets collected at the door as free 
admissions ? A. That is not right. 

Q. Did you sell the tickets? A. No; we didn’t. 

Q. You gave them away, did you not? 

A. Yes. We didn’t send them out. They came in the 
stores to get them. 

Q. You advertised that they could get them at the 
stores? A. That is correct. [697] 

Q. And the show was put on under the auspices of 
Finley’s the Jeweler? A. Yes, Finley’s. 

Q. And you would use them as a means of selling 
your merchandise? PoNo: 

Q. It was not a promotional plan to sell merchandise? 

A. It was merely to acquaint people with the store 
and the location of the store. They did not have to buy 
anything to get a ticket. They were under no obligation. 

QO. I did not say— 

A. That was not what you said. I am sorry. 

Q. No. I did not say, Mr. Finley, that they had to 
buy to get the ticket; but the purpose of issuing the ticket 
and putting on the show was to promote Finley’s, to sell 
merchandise ? A. It was sales promotion; yes. 

Q. And you think that that happened some five or six 
times during the approximately three years you were in 
business ? 

A. I don’t know the exact number of times. We did 
it several times. 

Q. Well, how many times; less than five times or more 
than five? 

A. It might have been less than five. I don’t re- 
call [698] the exact number of times. 
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Q. And what other activities during this approximate- 
ly three years you were in business did you have in con- 
nection with the entertainment or music business? 

A. Well, at one time, I recall just before Pearl Harbor 
a group of business men in the Valley and myself had 
plans drawn up for a half million dollar ballroom that we 
were going to:build in the San Fernando Valley. That 
was the time that I called M.C.A. and requested that they 
send someone over to me to talk about bands. Mr. Ames 
Bishop came over at that time and we discussed the band 
situation. As I recall, he saw the plans and specifications 
that we had drawn up. 

Q. Now, Mr. Finley, if you will just listen to my ques- 
tion? I say, what other activities did you have in the en- 
tertainment or musical field? I am not interested in plans 
about what you were going to build. What shows did 
you put on; what did you do in the way of presentation 
of musical entertainment? 

A. 1! am sorry. J thought you meant what activity, 
Mr. Doherty. That took quite a bit of my time at the 
time. That is why I mentioned it. 

Other activities, | worked with Warner Brothers on 
their premiere of Dodge City. They had premiere of the 
picture Dodge City in Dodge City. A train left from Bur- 
bank. The Chamber of Commerce worked with Warner 
Brothers, and IT was in [699] charge of the entire parade 
and broadcast and the ceremonies at the station that took 
place in Burbank. I conducted several large dances in 
connection with bond drives, erected the first bond booth 
in my store, had radio broadcasts from the store, pro- 
duced and staged the midnight show for the Merchants 
Association. It was very well received. 
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Q. Now, the broadcast you spoke of was from your 
store to advertise Finley’s? 

A. No; it wasn’t. In fact, there was no mention made 
whatsoever of Finley’s on that broadcast. It was a bond 
drive and I did not want any publicity on the thing. [700] 

Q. That was non-commercial? A. That’s right. 

Q. The street dance was non-commercial? 

ieee iat stight, 

Q. And this other entertainment you referred to here 
was entirely non-commercial ? 

A. From a personal standpoint, do you mean, Mr. 
Doherty? 

Q. Not from your standpoint, but the whole activity. 
No one was going to make money out of it? 

A. No. Admissions to the street dance were by the 
purchase of stamps or bonds. Admission to the show was 
by the purchase of bonds. We raised $600,000.00, I think, 
in bond purchases on it. 

The only truly commercial ballroom enterprise I had 
when I was in business was that I promoted the first 
swing-shift dance that was ever held for aicraft workers in 
this area. In fact, I originated the swing-shift dance. 

Q. Now, you have told us of the activities you have 
had in the entertainment and similities activities since you 
were a young man back with Markson’s? 

A. I don’t recall anything else. 

Q. Pardon? 

A. I might have. J don’t recall anything else off-hand. 

Q. Now, when you made this bid to the City of San 
Diego [701] in October, 1944, you addressed it to the 
Mayor and the City Council and the City Manager, I 
believe? Ee «YES. 
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©. That was in response to specifications? 

feueaat 1s correct. 

Q. And you wanted the Mayor and the City Council 
to have a true picture of your background? 

(we Uiiat is correct. 

Q. So they would be able to pass upon whether you 
were the type of person to operate Mission Beach? 

wee lat is correct, 

Q. Do you remember making in that bid the following 
statement, on page 4, paragraph 17, and I am quoting,— 

ee cS. 

QO. —‘“My experience in the amusement and entertain- 
ment world has been varied and extensive, for the past 
twenty years having been successfully connected with ra- 
dio, theatre and ballroom enterprises.”” You made that 
statement? A. Yes, I did. 

©. Did you tell the members of the City Council at 
that time that twenty years from October, 1944, would 
bring them back to the period when you were eleven years 
of age? 

A. Did T tell them that? OP Yes 

A. No, I didn’t, but I did not tell an untruth when I 
[702] made that statement. 

Q. In other words, you say this is a true statement? 

Poe Yes. 

Q. That “My experience in the amusement and enter- 
tainment world has been varied and extensive, for the past 
twenty years having been successfully connected with ra- 
dio, theatre and ballroom enterprises” ? A. Corseet: 

Q. ‘That is a true statement? Bia YES, 

Q. But you did not tell the members of the City Coun- 
cil and the Mayor that twenty years prior to that bid 
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would bring you back to a period when you were eleven 
years of age? A. That is correct. 

Q. Now, you went to New York after you sold out in 
February, 1944, and you remained there for six months? 

DES, 

©. Then you returned to Los Angeles? 

eu or sane Diego. 

QO. To San Diego. I believe you had been connected 
or known a Mr. McKinnon while you were around Bur- 
bank, did you not? A. That’s right. 

©. He used to operate a weekly newspaper in that 
area? A. No. [703] 

Q. Wasn’t he in the newspaper business in North Hol- 
lywood or Los Angeles? A. + Yes. 

Q. When I said in that area, by Burbank and North 
Hollywood I mean that area. 

A. Yes, it was a semi-weekly paper. 

Q. A semi-weekly paper? 

A. That’s right, plus other papers that he published. 

Q. Then later he went to San Diego and opened a 
weekly paper? 

A. Jam not familiar with that. I don’t think that is 
the way they sell— 

QO. Anyway, you became acquainted with him? 

cS. 

QO. And Mr. McKinnon and you were jointly interested 
in making an application for a radio station,—an applica- 
tion made sometime in 1944? A. Right. 

He is still in San Diego? A. Yes, he is. 
And publishing a paper? 

A daily paper in San Diego. 

How? A. It is a daily paper, not a weekly. 


iO POO 
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QO. Yes, a daily paper. You bought the Trianon in 
[704] August. 1944? MBS, 

©. And you operated that without name bands? 

7 eee hat is correct. 

Q. As you said this morning, you have had a success- 
ful operation there? A. Most successful. 

©. How far distant is that from Pacific Square? 

A. Around a couple of miles, I should say. 

©. A couple of miles? A. I should say so, yes. 

The Court: Where is it located? 

The Witness: At llth and Broadway. 

The Court: And Pacific Square is at the foot of Broad- 
way? 

The Witness: It is at the foot and up several blocks. 
It is about 22 or 25 blocks, I should say, in distance. 

QO. By Mr. Doherty: Is it on the same street, ap- 
proximately? 

A. No, it isn’t. The Trianon is on Broadway, which 
is the main street of San Diego, and the Pacific Square is 
on Pacific Highway. 

©. When did you first become interested in actually 
bidding on Mission Beach? I believe vesterday, to refresh 
your memory, you said when Reichman was playing at 
Pacific Square and Freddie Martin was playing at Mission 
Beach. [705] 

A. I don’t think T said that yesterday, Mr. Doherty. 

Q. Well, you said on your way one time from your 
home you picked up two servicemen and went up and 
looked at it. ie Uiatis councer 

Q. I don’t remember that you gave any date, but you 
did state that later you went over there and talked to Fred- 
die Martin, when he was playing there? Al ieee 
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Q. And that was the time that Reichman was playing 
at Pacific Square? 

A. Well, I made up my mind I would be interested in 
bidding on it the night I was at the Beach with the two 
sailors. 

©. When did you begin any active preparations to bid 
for Mission Beach? 

A. Not for a while after that. I was very much oc- 
cupied with the Trianon, and with the hopes of getting our 
application for the radio station, and I remember at that 
time my wife was taken to the hospital and had a very 
serious operation, so I was detained in my plans for a 
short spell of time. I didn’t have too much time to think 
of it. 

©. I am showing you Plaintiff’s Exhibit 9, and I am 
showing it to your counsel, and on September 15, 1944, 
it shows Joe Reichman playing at Pacific Square and Fred- 
die Martin at Mission Beach. Was that the occasion when 
you [706] spoke to Freddie Martin? 

A. Yes, I spoke to Freddie when he was there for 
three nights. 


QO. Had you made up your mind to bid for Mission 
Beach before you talked to Freddie Martin on September 
15th, or after that? 

A. No, it was before that occasion. I remember tell- 
ing Freddie I was going to bid on the Beach, and | had 
hopes of getting it. | 

Q. Prior to that time you had determined to bid? 

A. Yes. 
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Q. Had you taken any steps towards interviewing the 
Council before that time? 

A. I don’t know if I talked to them before that date, 
or after that date, Mr. Doherty. I don’t remember. I 
don’t remember dates that well, to remember anything like 
that. 

Q. Well, at some time, anyhow, between August, 1944, 
and September 15, 1944, you determined to bid for Mis- 
sion Beach; is that right? 

A. I should say it might be, yes. 

Q. And you knew that Mr. Dailard had made a bid 
for Mission Beach? Ao No, 1 hadn't 

Q. Didn’t you know that on October 30th, before you 
had the meeting with the Council? [707] 

A. On October 30th I did, but not on September 15th. 

©. Had you examined the bid on October 30th at the 
time when you went before the Council? 

A. No. His bid was read at the Council meeting. 

Q. Was it read in full? 

A. Yes, I think it was. I think they read it in full, 
and I know I went down to the Civic Center, oh, a couple 
of weeks after to reread it again, to see what it said, at the 
City Clerk’s office. It is a matter of record there. I am 
quite sure it was read in full at that time. 

The Court: I think we had better suspend at this time. 
Ladies and gentlemen, we will take a recess until 2:00 
o’clock this afternoon. Remember the admonition and 
keep its terms inviolate. 


(Thereupon, at 12:00 o’clock noon, a recess was taken 
until 2:00 o’clock p. m. of the same day.) [708] 
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Los Angeles, California, Tuesday, February 5, 1946. 
2:00 p. m. 
The Court: All present. Proceed. 


LARK Scr Y 


called as a witness by and in his own behalf, having been 
previously duly sworn, resumed the stand and testified 
further as follows: 


Cross-Examination (Resumed ) 


By Mr. Doherty: 

Q. Mr. Finley, in the operation of the jewelery busi- 
ness what part of the business activity did you emphasize 
as compared with those of Mr. Thorne, your partner, and 
your respective wives? 


A. Primarily promotion and advertising. 

Q. Promotion and advertising? 

A. That is correct. 

Q. And that is what you leaned on most, as it were? 

Dees, 

Q. And was that during the entire approximate three 
years that you operated that business? Ay BGS: 


Q. Now I will call your attention to the statement—I 
should not say “statement’—your bid to the City Council 
of October the 30th, 1944, and ask if you did not on that 
occasion make this statement to the City Council, [709] 
page 5 of Exhibit 8: 

“My experience as a business man has been very stable, 
having successfully operated a chain of retail stores in 
Southern California.” 

Do you remember making that statement? 

A. Yes, sir. 

©. And what you were referring to then was your 
operation of the jewelery busines? Do Ves. 
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Q. And your activity in that was by way of promotion 
and advertising? A. Not solely, Mr. Doherty. 

Q. Primarily, though? 

A. Primarily, but not solely. 

Q. Yes. And does this statement about express your 
views of yourself in that particular field: “I achieved the 
reputation of being the outstanding promotion and adver- 
tising man in my field in the entire United States’’? 
What was that question, the first part of it, again? 
Does that about describe you? 

My own description, do you mean? Yes. 
No; it does not. It is not my own description. 
You said that in the statement to the City Council, 
aids you not? [710] 

A. Yes, I did, but I have been acclaimed that by vari- 
out trade papers in the jewelery business and by people. 

Q. You have been acclaimed that? a Ves 

Q. And you just merely wrote down here what the 
acclaim was from the radio and trade papers and other 
publications ? A. Yes: that is right. 

Q. In other words, you concluded from reading those 
articles and hearing them speak of you, that you had 
“achieved the reputation of being the outstanding promo- 
tion and advertising man in my field in the entire United 
States”? 

A. That is what several of the magazines said about 
me, Mr. Doherty. 

Yes. A. Yes, sir. 

And what was your field, Mr. Finley? 
Jewelery. operation, promotion, advertising. 
But not in entertainment and amusement? 

It doesn’t state that there. 


NO> >O> 


>> OO 
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Pardon me? 

I say, it doesn’t state “entertainment” in there. 

No. You said, “in my field.” 

That is correct. 

And you referred only to the jewelery business? 
Well, I don’t know what is in front of that para- 
Pe: that you read, but I imagine it has something to do 
with [711] the jewelery business. 

Q. I will let you read it and see. A. All right. 

Pardon me, may I at this time make a correction to my 
statement of this morning? I neglected to do so when I 
got on the stand. 

Mr. Doherty: Would you mind, your Honor, to let me 
finish this one, and then he can make a correction after I 
get through with this particular matter. 

Q. I am now directing your attention to your bid to 
the City Council of October the 30th, 1944, Exhibit 8, 
Pacewemeoce it | read it correctly: 

“My experience as a business man has been very stable, 
having successfully operated a chain of retail stores in 
Southern California. J] achieved the reputation of being 
the outstanding promotion and advertising man in my field 
in the entire United States.” 

A. How about this up here betore that, though. “‘in the 
retail business”? [I am talking about the retail business 
there, Mr. Doherty. 

Q. Yes. 

A. And apparently in the same paragraph. 

Q. I will go back to that. What you are referring to 
about your outstanding reputation as the outstanding man 
in the United States is the retail business as a jeweler? 
[712] Peeelitaiieis COnrect 


>1O PO PO 
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Q. Now, read this sentence, to which you just directed 
my attention, which immediately precedes the sentence that 
I read, ‘In the retail business I operated on a large volume 
low profit policy, and [ am convinced that the same plan 
can be carried out successfully in the amusement business 
and at a great advantage to the city and its residents.” 

A. That is right. 

Q. I have made a correct reading of it? 

A. Yes. Then you have followed with the statement 
about in my field. 

Q. Oh, yes. There are about 12 or 15 pages in here, 
Mr. Finley, in which you speak about yourself. 

Now, what was it that you misstated this morning, that 
you said you would like to correct? 

A. You asked me whether or not I had made any tax 
returns from my address on Ridgeway in San Diego. I 
was under the impression I had not, but my auditor, who 
was in the court room, said that I did make two tax re- 
turns from the Ridgeway address in San Diego. 

Q. That would be for the taxable period, 1944? 

A. I didn’t ask him what returns. He said it was a 
partnership return and a personal return. It would have 
been filed in 1945. 

Q. Ican tell you, Mr. Finley, I am not going to make 
[713] any point of what you did in that respect. 

A. Well. you asked me and I thought I would correct 
the record. 

Q. Well, just leave it out of your memory because I 
am not going to pursue it any further. A. OX: 

Q. Now, you didn’t really intend to operate Mission 
Beach under a lease at a profit, did you? 

A. J certainly did. 
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©. Well, didn’t you wish to operate it more from a 
civic standpoint than a profit? 

A. No, I did not. I did not assert that fact. 

Q. You had in mind a profitable enterprise there, did 
you? A. A large volume, low profit, yes, sir. 

Q. Now, calling your attention again to Exhibit No. 8, 
being your bid to the City Council, to this particular sen- 
tence in it, and follow me and see if I read it correctly, 
“A great part of my amusement”— 

A. Will you talk a little lower? 

Q. I don’t speak loudly— 

A. If you read it, it is all right, Mr. Doherty. 


Q. I don’t speak loudly, Mr. Finley, to annoy you, but 
so that that last gentleman in the jury box can hear it. 
(Continuing): [714] 

“A great part of my amusement and entertainment ex- 
perience has been more civic in nature than as a means of 
personal profit, and it is from the civic standpoint that I 
expect to operate the Amusement Center.” You said that, 
didn't you? Eee ccs 


Q. And you wanted the City Council to believe, did 
you not, that you were going to operate Mission Beach 
down there as a great civic enterprise, and not one to yield 


you a profit? A. That is not so, Mr. Doherty. 
Q. That is not so. A. Definitely. 
©. Pardon me? A. Definitely not so. 


Q. In other words, you went in down there to make 
money ? 
A. Yes, I did, and also offer a civic park. 
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Q. You did not mean then what you said to the City 
Council and the Mayor? 

A. I did mean it. I didn’t state I was doing it solely 
as a Civic enterprise. 

©. I didn’t say, sir, that you did it solely from a civic 
enterprise but that, “A great part of my amusement and 
entertainment experience has been more civic in nature 
than as a means of personal profit,’ and that is how you 
[715] expected to operate the Amusement Center? 

A. Yes, that was my statement. 

Q. Now, when you started to operate down there, did 
you ascertain the amcunt of receipts that Mr. Dailard had 
taken in from the amusement concessions and from the 
ballroom? 

A. Approximately. I couldn’t get the exact figures, 
but I got the approximate figures. 

Q. Did you ascertain what he was paying out by way 
of salaries and overhead and operating expense? 

A. J had a rough idea of those figures, yes. 

Q. You determined, did you not, that his operation 
was not a sound one from a business standpoint? 

A, what as comrect. 

Q. And you started out on an entirely new policy? 

A. Right. 

Q. And you have heen operating there on a policy en- 
tirely distinct from what he operated during his leasehold? 

A. Somewhat distinct from his policy, yes. 

Q. Well, yours was for the purpose of attracting great 
crowds there? A. Correct. 

Q. And doing a great amount of advertising? 

A. Right. 
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And to give the people more for nothing? 
‘That is correct. 


Q. And a great amount of publicity? 

A. Right. [716] 

©. And substantial amounts of entertainment ? 

A. Yes. 

Orla that richt? A. That’s right. 

©. And to lower the prices? A. That’s right. 
O; 

A. 

QO. 


Your hope was that that policy would yield you 
ultimately more net profit? 

A. At the same time | devised that plan of lower prices, 
I also devised the plan of an increased revenue to myself, 
Mr. Doherty. 

©. Well, you hoped, did you not, to make a greater re- 
turn to yourself in net profit by the policy you were pur- 
suing than you would if you pursued Mr. Dailard’s policy 
of a more conservative policy? 

A. That is not exactly right. I can explain it to you 
if you would like. 

Q. Well, is my question not clear? 

A. No, it isn’t. It wouldn’t work that way, Mr. Doh- 
erty. 


QO. I will withdraw that question. DA right: 
Q. And see if I can’t direct one to you that is clear, 
[7] ste: (eee Uletiointy sit 


Q. You did not have before you the amount of the pay 
roll that Mr. Dailard was paying out each month in con- 
nection with his operation? 

A. No. I figured about what his pay roll was. It 
wasn’t very much. . 
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Q. And the figure of the pay roll you were going to 
operate under was a much larger pay roll? 

ie aa thestime, yes. 

Q. You did not have the figures he was paying for 
his bands and entertainment out there, did you? 

A. Well, I knew that some of the bands went into per- 
centages, and J had a fairly good idea of the general pic- 
ture, Mr. Doherty, when I went in. 

©. Did you have the figures that he paid out in ad- 
vertising ? 

A. No; no, I didn’t. I approximated it. 

©. You figured your own budget on advertising? 

ee YES. 

Q. And you concluded that your system would ulti- 
mately yield more net profit to you? 

A. Are you speaking of the ballroom or the beach? 

Q. The entire operation. 

A. I knew that my system at the beach would result 
in [718] more profit. As I say, I would like to explain 
the answer, if I may. 

Q. Well, go ahead, Mr. Finley. I will say this, don’t 
go into a long argument, or you and I will disagree. Don’t 
make a speech to me. Make your explanation. 

A. This is an explanation. It is not an argument. 
The concessions at Mission Beach are leased concessions. 
People lease from me. As far as setting the ceiling on 
prices, for example, at the hot dog stand the price was re- 
duced to 10 cents. At the same time I didn’t take any less 
revenue from them in rental. On the other hand, the 25- 
cent milk bottle games that were there last year and paid 
$300.00 a month rent dropped their price to 10 cents to the 
public, but at the same time T increased their rent any- 
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where from fifteen hundred to two thousand dollars in 
their rental to me. So while there were dropped prices my 
revenue from the park was much larger than under Dail- 
ard’s operation. 

©. In other words, you rented the concessions to the 
concessionaires ? A. That’s right. 
And you charged each concessionaire a flat rental? 
Some flat and some a percentage. 
Flat and a percentage? 
No, some were flat, and some were on a percentage. 
But the percentage was a fixed percentage? [719] 
That’s right. 
A fixed percentage— xe Ves. 
Of their gross receipts? A. Yes. 
And in each instance, or substantially each instance, 
you raised the concession rents over what they had paid 
Mr. Dailard? 

A. That’s right, to take care of our advertising and 
our increased overhead. 

©. In that respect you had determined that the con- 
cessions would yield you more revenue net? 

A. That’s right. 

QO. —than Mr. Dailard was receiving? 

A. That’s right. 

Q. But in the ballroom you had your own ideas about 
operating that, didn’t you? Bee Ves, 

©. You had your own policies? 

A. I had the policy I was forced to take. It wasn’t 
the policy I wanted. 

Q. ‘That is what the City forced you to take? 

A. No. How do you mean? 


OOO PHO FO PO 
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Q. Well, didn’t you have a contract with the City that 
you were to operate the concessions and the park in a 
given way? [720] 

A. Yes. That was in my bid, I believe. 

Q. And you had a contract that you had to live up to? 

pee Haat s rioht, 

©. That was not the same contract that Mr. Dailard 
had for the preceding three years? 

A. No, that is correct. 

Q. Now, at your Mission Beach Ballroom I read off 
a long list of bands to your Mr.—I should say ‘your 
Mr.’—to Mr. Zucca, who was on the stand here, do you 
remember, the manager of the Meadowbrook down here? 

Eee Ys, 

©. He is an experienced operator, is he not? 

ia eS, 

©. You have known him for quite a while? I read off 
to him— 

Mr. Christensen: Wait a minute. We haven't got an 
answer. 

The Witness: Did 1 know Mr. Zucca for quite a 
while? 

Omese mt. Doherty: Yes . 

A. Yes, six or seven years, I should say. 

Q. I read off to him the following list of bands, and 
asked him if these bands were name bands, and each tine 
I call the band | will give also the date it played at Mis- 
sion Beach under your management. A Yesm 724] 
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Q. Henry Busse, February 3rd and 4th—these are all 
of the year 1945, and if I call off one and the dates are 
not correct, please stop me. 

A. 1 don’t know if I will be able to do that, Mr. 
Doherty. 

©. Pardon me? 

A. I don’t know if I can remember 52 dates through- 
out the year, but I will take your word that you are read- 
ing the dates right. 

QO. What I am reading from, Mr. Finley, is your an- 
swer to Interrogatory No. 18 that is on file here with 
the Clerk. ix Chat isealleeiot: 

Q. You remember making an answer to that interrog- 
atory, in which you listed the names of the bands that 
played at Mission Beach? ie) es. 

Q. From the time you took it over, until the date of 
the interrogatory, which was about September 30th, 1945? 

ee eS. 

QM. Do you remember making that answer? 


A eves, Ido 


QO. Now, I will read it off, and if I am not correct in 
any instance, you and your counsel can correct me. 

Mr. Doherty: Your Honor, it is Interrogatory No. 18. 

The Witness: May I see it? [722] 

The Court: Do you want to look at it? 

The Witness: Yes, your Honor, to check the dates. 

The Court: Here is the file. Mr. Christensen. 


(The document referred to was handed to coun- 


sel.) [723] 
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Is-it attached to a deposition, or is it one of the inter- 
rogatories that were propounded outside? 

Mr. Warne: It is one of the interrogatories that was 
propounded. 

Mr. Christensen: It is right here, your Honor. 

Mr. Doherty: 18, Mr. Christensen. 

Mr. Christensen: Thank you, sir. 

The Witness: Yes: I have it here. 

©. By Mr. Doherty: Now, you are looking at your 
answer to Interrogatory 18, in which you were asked to 
give the date or dates when bands played at Mission Beach 
ballroom; and your answer was: 

“Henry Busse, February 3rd and 4th; Tiny Hill, Feb- 
ruary 10th and 11th; Wingy Manone, February 17th and 
18th; Sully Mason, February 24th and 25th; Ansil Hill, 
March 3rd and 4th; Ada Leonard, March the 10th and 
11th; Ansil Hill, March 17th and 18th; Shorty Sherock; 
March 24th and 25th; Carlos Molino, March 3lst, April 
Ist; Ansil Hill, April 7th and 8th; Muzzy Marcellina, 
fepril 4th and 15th; Chris Cross, April Zlst and 22nde 
Ansil Hill, April 28th and 29th; Frankie Carl, May 11th 
to June ilth;’—that means May 11th to June 11th, the 
entire month? 

A. Four weeks, yes; the four weeks. 

Q. “Tony Pastor, June 12th to July Ist; Jimmy Dor- 
sey, July 3rd to July 16th; Tommy Dorsey, July 17th 
to [724] July 29th; Eddie Miller, July 31st-August 5th; 
Glen Gray’ — 

Mr. Christensen: I think you misread that, didn’t you, 
Mr. Doherty? Will you re-read that, please? 
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Mr. Doherty: Which one, Tommy Dorsey? 

Mr. Christensen: Eddie Miller, sir. 

Mr. Doherty: I will go back. 

QO. “Tommy Dorsey, July 17th to July 29th; Eddie 
Miller, july 31st-August 5th.” 

That is the way it is written here. 

Mr. Christensen: Yes, sir. Thank you. 

Omee ve ire Moherty: Glen Gray, August 7th to 
September 2nd; Jinky Tomlin, September 3rd to Septem- 
ber 16th; Boyd Raeburn, September 18th to September 
ONO 

Now, that is a correct list, is it not? 

A. Up until that time; yes, sir. 

©. And those were the bands that played at Mission 
Beach for you from February the 3rd, your opening date, 
until the date of this interrogatory, which was in the early 
part of October, I think, of 1945, is that right? 

A. Yes; these bands did play. 

©. Now, it was the plan of your operation there, was 
it not, to only play two nights a week until approximately 
May wlota: 9725 | 

A. Until May 11th, when Frankie Carl opened. 

QO. And then you were to play six nights a week at 
the Mission Beach ballroom until September 15th? 

Pemelecemt recall the date. It is either September Ist 
or September 15th. 

©. Yes. And then you were going to go back to 
either one night a week or two nights a week operation? 


A. Two nights a week basis; yes, sir. 
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Q. So it gave you around about four months—rather, 
let’s see; June, July, August, September—about four 
months of operation, didn’t it? 

A. About three and one-half months of operation. 

©. «About three and one-half months. I note you had 
the two Dorsey boys there preceding July the 4th and the 
entire month of July? i ES, Sie: 

©. From your experience in the entertainment business 
at a beach operation is that considered a desirable time? 

A. Fourth of July is very desirable. 

Ory Uhat is the best inenth of the year, isi fi) 

A. Not necessarily. It is as good a month as there 
is in the year; one of the best months in the year. 

Q. Counting the July the 4th holiday, etc., don’t you 
have more people on vacation around beaches during that 
month than any month in the year? [726] 

A. Well, that, again, depends on your attractions that 
you have, Mr. Doherty. You could have a very bad July 
with bad bands. If you put the Dorseys in in the month 
of September, you do business with them. So it is hard 
to say it would be the best month of the year. 

Q. And you may have a very bad operation sometimes 
when you have a name band in a location, too, might you 
not ? A. Yes; that is very possible. 

©. In fact, you know an instance down in San Diego 
where there were two name bands playing in Pacific 
Square at one and the same time, and the boys and girls 
thought it was so bad they came out to Mission Beach 
to hear your so-called semi-name band? 


A. “Whas correct. 


Music Corporation of America, etc., et al. 655 


(Testimony of Larry Finley) 


OQ. Yes. And the two name bands were Bob Chester 
and Teagarden? 

A. That is right; Jack Teagarden. 

Q. And they were both well known name bands, were 
they not? 

A. Well, they were not their own bands that we had 
down there at that time, Mr. Doherty. 

Ome eardon ic ¢ 

A. We understand they were bands that the boys just 
got together up in Los Angeles and took down to San 
Diego. That is the story we got of it. 

Q. You do not know that of your own knowledge, do 
you? [727] 

A. Well, the musicians were talking about it, and it 
is usually the way we hear those things. 

Q. Mr. Finley, you do not know that of your own 
knowledge, do you? A. Of my own knowledge? 

©. Yes; you do not know whether or not Bob Chester 
and Jack Teagarden at that particular time had just 
thrown together a bunch of boys and took them down 
to San Diego to play at the Pacific Square, do you? 

A. Yes; I do. 

Q. That they had gotten together a bunch of boys and 
these men were not their regular performers? 

A. I stated that | did, Mr. Doherty. 

Q. Of your own personal knowledge? Ao SEES, 

©. Did you go around and see the band? 

PeeeNo-: I did not. 

Q. Did you see the members that were playing there 
at that time? 

A. Several of the boys had played there at that time, 
played for me at the Beach with other orchestras, and 
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they apprised me of the fact that they were down there 
with Bob Chester and Jack Teagarden. I don’t recall 
exactly who, because at that time I was not so much in- 
terested. 

Q. Then, you do not know of your own personal 
knowledge? [728] 

A. The boys told me that they played, so I would say 
I know if of my own personal knowledge. 

©. That is what you eall your personal knowledge? 

Ee cs: 

QO. When you got this lease down at Mission Beach 
was it written up in the name of yourself and your wife 
as partners? 

A. No; it was written up as myself. 

Q. But you and your wife are partners in the Beach 
operation? Cae cs: 

Q. That is, the ballroom and the concessions? 

A. Yes. 

Q. Have you a regular written articles of copartner- 


ship? A Mecemledo have: 
Q. <And she has a half interest and you have a half 
interest? (oe atiais scoOntcct, 


©. And those articles of copartnership have been in 
effect ever since the Beach operation started? 

A. No. It started before that, and the articles of 
copartnership have been in effect since January or Feb- 
ruary of 1944, 

©. And are still in effect? Ae Yes, 729) 

QO. Now, the matter of the Mission Beach operation 
after you took it over, you have testified here to various 
efforts on your part to get bands into Mission Beach; 
and in one of your conversations, part of your testimony, 


